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PREFACE. 



The Editors of the present edition of Littleton's Tenures, 
in concluding their labours, think it necessary to explain some 
of the circumstances which distinguish the present from all 
other editions of that work. They are not, however, sanguine 
enough to suppose that their plan will meet the approbation of 
all, but they feel assured that credit will be given to them for a 
desire to meet as much as possible the wishes and wants of 
articled clerks and other students. 

In the first place, it will be seen that some of the sections of 
the Tenures have been omitted. This has been done, because 
the matters omitted are wholly obsolete, and would be more 
likely to confuse than assist the student By this means the 
work has been completed in fewer numbers than it could other, 
wise have been, and, of course, is thereby less expensive. 
Besides which, it was a part of the original proposal that such 
obsolete parts should be omitted. 

" In the second place, it will be observed that the text of the 
work has been slightly altered, which has been done with a 
view of indicating that some change has been made in the law 
since Littleton's time. The alteration, however, only extends 
to the substitution of the past tense of a verb for the present 
tense. It will be noticed that sometimes the same section has 
verbs in the present and past tenses; this has arisen from 
those parts only being altered in which the law had been 
changed. It is hoped that the student will not experience any 
inconvenience from this method. 
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In the next place, references have been given in the sections 
to such other sections as treat of similar matter, and particularly 
to those sections which have notes indicating the changes in the 
law. 

Lastly, the addition of notes and references to almost every 
section forms a conspicuous, and, it is hoped, useful feature of 
the present edition, distinguishing it from all others. It would 
have been easy to have added more matter by way of note, but 
it would necessarily have increased the bulk and expense of the 
work. It is not wished that the reader should place unlimited 
confidence in their correctness, but he is rather referred to the 
authorities which have always been appended. 

The Editors may state, in conclusion, that if they have in- 
duced one student to read the Tenures who would not other- 
\me have done so, they shall feel amply rewarded for the labour 
which they have bestowed on this edition. 



LITTLETON'S TENURES. 



BOOK I.— CHAP. I.— FEE SIMPLE. 

Sbct. I. Fee simple defined, — The word "heirs" necessary in 
conveyances. — Tenant in fee simple is he which hath lands or tene- 
ments to hold to him and his heirs for ever. And it is called in 
Latin feodum simplex, for feodum is the same thdt inheritimce is 
[see note(l) to Co. Litt. by Hargr. and Butl.; Wright's Ten. 149; 
see contra. Smith's Commonw. of Engl. b. 3, c. 10; Cowell's 
Interpr. tit. "Fee"], and simplex is as much as to say lawful or 
pure inheritance. For if a man would purchase lands or tenements 
in fee simple, it behoveth him to have these words in his purchase, 
** To hive and to hold to him and to his heirs:" for these words, " his 
Theirs," make the estate of inheritance. For if a man purchase 
lands by these words, " To have and to hold to him for ever ;" or by 
these words, "To have and to hold to him and his assigns for 
ever ;" in these two cases he hath but an estate for term of life, for 
that there are wanting those words, " his hbirs," which words only 
make an estate of inheritance in all feoffments and grants. [Mallory'i^ 
Case, 5 Coke's Rep. 112 a.; The Prince's Case, 8 Id, 53 ; 2 Black. 
Com. 107 ; 1 Steph. Com. 223.] 

Note. — ^It must be borne in mind that Littleton is speaking of 
conveyances, and not of devises, in what he says respecting the 
necessity of the words **his heirs," to pass a fee. For even before 
the late Will Act (7 W. 4 and 1 Vict. c. 26), by a devise to a man 
" for ever," or to one and " his assigns for ever," or to one " in fee 
simple," the devisee took an estate of inheritance. (Roe v. Blackett, 
Cowp. 235 ; Silver v. Howard, 6 Adol. and Ellis, 257 ; 2 Black. 
Com. 109, 381; 1 Steph. Com. 224, 557, 558.) By sec. 28 of 
7 W. 4 and 1 Vict. c. 26, where any real estate shall be devised to 
any One without words of limitation, the devise shall pass the fee 

B 



2 Littleton's tenures. [Sects. 2, 3. 

simple, or other the whole estate or interest which the testator had 
power to dispose of by will, in such real estate, unless a contrary 
intention shall appear by the will. This act does not, however, 
extend to any will made before the 1st of January, 1838 (1 Steph. 
Com. 553, 555. 557). And even as to conveyances, there are some 
instances in which a fee may pass without the word " heirs," as 
shown in Lord Coke's comment on this section. See also the 
Commentary on Littleton, edited by Mr. H. Cary. 



Sect. IL Descent to collaterals. — And if a man purchase land in 
fee simple, and die without issue, [and leaving no father, see 3 & 4 
W. 4, c. 106, s. 6, and J705/, s. iit.] he which is his next cousin col- 
lateral of the whole blood, how far soever he be from him in degree, 
may inherit and have the land as heir to him. [Watkins on Desc. 
97, 4th edit.; 2 Black. Com. 220, et seq.; 1 Steph. Com. 376, 
383.] 

Note. — We must consider that Littleton intended to include a 
brother and a sister within the term "cousin collateral," or (as Coke 
treats it in his Comment) that he intended to put the case of one 
dying without brother or sister. In Cary's Commentary, brothers 
and sisters are considered as next cousins of the collateral line. And 
see 7 Hen. 7, 7 b. 



Sect. III. Inheritances did not formerly lineally ascend. — But if 
there be father and son, and the father hath a brother that is uncle 
to the son, and the son purchase land in fee simple, and die without 
issue, living his father, the uncle [formerly'] should have had the 
land as heir to the son, and not the father, and yet the father is 
nearer of blood ; because it was [formerly'] a maxim of law that 
inheritances might lineally descend, but not lineally ascend. Yet if 
the son in the above case had died without issue, and his uncle had 
entered upon the land as heir to the son (as by law he [formerly'] 
. ought) [in order to have made himself the stock or root of descent, 
2 Black. Com. 209] , and after the uncle died without issue, living 
the father, the father would have had the land as heir to the uncle, 
and not as heir to his son, for that he could come to the land by 
collateral descent only, and not by lineal ascent. [2 Black. Com. 
209, 210 ; Burton's Conip. Plac. 321 ; Walk. Desc. ch. 2, 
p. 95, n. (a) 4th edit.; 1 Steph. Com. 376—379.] 

Note. — ^By 3 & 4 W. 4, c. 106, s. 6, every lineal ancestor shall 
be capable of being heir to any of his issue ; and in every case 
where there shall be no issue of the purchaser, his nearest lineal 
ancestor shall be his heir in preference to any person who would 
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have been entitled to inherit, either by tracing his descent through 
such Uneal ancestor, or in consequence of there being no descendant 
of sach lineal ancestor, so that the father shall be preferred to a 
brother or sister, and a more remote liil^ ancestor to any of his 
issue, other than a nearer hneal ancestor or his issue. (I Steph. Com. 
378.) The statute does not apply to descents prior to the 1st of 
January, 1834. (1 Hayes's Convey. 319, 5th edit.; 1 Steph. Com. 
359, note.) 



Sect. IV. Paternal line of purchaser preferred to maternal. — 
Descents ex parte patemd et maternd, — ^And in case where the son 
purchaseth land in fee simple, and dies without issue [and without 
leaving a father surviving, sect, iii.] , they of his blood on the father's 
side shall inherit as heirs to him, before any of the blood on the 
mother's side ; but if he hath no heir on the part of his father, 
then the land shall descend to the heirs on the part of the mother. 
But if a man marrieth an inheritrix of lands in fee simple, who have 
issue a son, and die, and the son enter into the tenements, as son 
and heir to his mother, and after dies without issue, the heirs of the 
part of the mother ought to inherit, and not the heirs on the part of 
the father. And if he hath no heir on the part of the mother, 
then the lord of whom the land is holden shall have the lands by 
escheat. In the same manner it is, if lands descend to the son of 
the part of the father, and he entreth, and afterwards dies without 
issue, this land shall descend to the heirs on the part of the father, 
and not to the heirs on the part of the mother. And if there be no 
heir of the part of the father, the lord of whom the land is holden 
shall have the land by escheat. And so see the diversity, where the 
son purchaseth landis or tenements in fee simple, and where he 
Cometh to them by descent on the part of his mother, or on the part 
of his father. [Noy's Max. pp. 3, 24 [pp. 11, 73, edit. Byth.] ; 
2 Black. Com. 234 ; 1 Steph. Com. 379, et seq,'] 

NoTK. — It might seem at first sight that as before the 3 & 4 
W. 4, 0. 106, the son entering would make himself the root of 
descent, and that consequently any one who would inherit the land 
must make himself heir to him ; (Co. Litt. 11 b. [q]; 2 Black. Com. 
209; 1 Steph. Com. 364, 365;) his relations on the part of both 
his father and his mother might inherit ; and so it would have been, 
but that another rule of law controlled the above mentioned, by 
requiring that any one who would inherit lands as heir should be ot 
the blood of the first purchaser. (2 Black. Com. 220, 223 ; Co. 
litt. 12 a. [a]; Noy's Max. p. 23 [p. 73, Byth. edit.]; Hale's 
Hist. Com. Law, p. 267.) It is dear that in the case of a descent 
et parte patemd, the mother's relations could not be of the blood of 
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the father, the first purchaser. And so vice versd, in the case of 
lands ex parte matemd. By the 3 & 4 W. 4, c. 106, s. 2, the 
descent is to he traced from the purchaser, hut the last owner shall 
he considered to he the purchaser, unless it he proved that he 
inherited the same. (1 Steph. Com. 359, 361 ; 1 Hayes's Introd. 
Convey. 313, 5th edit.) It may here he ohserved that the pre- 
ference of the pat«mal line of the purchaser is now founded on the 
express enactment of the statute of 3 & 4 Will. 4, c. 106, hy sect. 7 
of which it is provided, " that none of the maternal ancestors of the 
person from whom the descent is to he traced, nor any of their 
descendants, shall he capable of inheriting, until all his paternal 
ancestors and descendants shall have failed ; and also that no female 
paternal ancestor of such person, nor any of her descendants, shall 
be capable of inheriting until all his male paternal ancestors and 
their descendants shall have failed." (1 Steph. Com. 380.) Sect. 8 
of the same statute also sets at rest a long disputed point, by enact* 
ing that the maternal line of the more remote male paternal or 
male maternal ancestor shall be preferred to the maternal line of 
the less remote male paternal or male maternal ancestor. This is in 
accordance with Blackstone's opinion (2 Black. Com. 238), but 
opposed to that of Sir Matthew Hale in the 11th chap, of his 
History of the Common Law, For a complete account of the dis- 
cussions on this interesting point, we refer the reader to the First 
Real Property Report, p. 11; 1 Steph. Com. 380, et seq, ; Gilb. 
Tenures, 19 ; Plowden's Com. 450; 2 Woodd. Vinerian Lect. 262; 
3 Cruise's Dig. 380, 411, 2nd edit.; Christian's Note to 2 Black. 
Com. 240; Watkins on Descents, 187, 3rd edit.; Bythewood's 
Note to Noy's Max. 1 1 ; Robinson's Law of Inheritances in Fee 
Simple, cb. 6, p. 55, et seq. edit. 1 755 ; 5 Barton's Elem. Convey. 
347 — 352 ; Osgoode's Remarks on the Laws of Descent, 8fC, 



Sect. V. The elder brother is preferred to a younger, — ^Also, if 
there be three brethren, and the middle brother purchaseth lands in 
fee simple, and die without issue, [and without leaving a ifather, see 
ante, sect, iii.] the elder brother shall have the land by descent, and 
not the younger, &c. And also if there be three brethren, and the 
youngest purchase lands in fee simple, and die without issue [and 
without leaving a father, sect, iii.], the eldest brother shall have the 
land by descent, and not the middle, for that the eldest is most 
worthy of blood. [2 Black. Com. 214.] 

Note. — The elder sister has no preference ever a younger one, 
but they both take together ; sects, ccxli., ccxlii. ; 2 Black. Com. 
187, 216. In Littleton's time the descent between brothers was 
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immediate, bat by 3 & 4 Will. 4, c. 106, s. 5, the descent between 
brotherd and sisters is to be traced through the parent. See post, 
note to sect. Yii.» ad Jinem, 



Sect. VI. Half blood formerly excluded from inheriting. — Also, 
it is to be understood, that [Jbrmerly] none could have land of fee 
simple by descent as heir to any man, unless he were his heir of the 
whole blood. For if a man had issue two sons by divers venters, 
and the elder purchased lands in fee simple, and died without issue, 
the younger brother should not have had the land, but the uncle of 
the elder brother, or some other his next cousin should have had the 
same, because the younger brother was but of half blood to the elder. 
[Hale's JHist. Com. Law, ch. 11, p. 270; 2 Black. Com. 224, 227; 
1 Steph. Com. 386—391.] 

NoTB. — By 3 & 4 Will. 4, c. 106, s. 9, it is enacted, "that any 
person related to the person from whom the descent is to be traced 
by the half blood shall be capable of being his heir; and the place 
in which any such relation by the half blood shall stand in the order 
of inheritance, so as to be entitled to inherit, shall be next after any 
relation in the same degree of the whole blood, and his issue, where 
the commop ancestor shall be a male, and next after the common 
ancestor where such common ancestor shall be a female, so that the 
brother of the half blood on the part of the father shall inherit next 
fdter the sisters of the whole blood on the part of the father and 
their issue, and the brother of the half blood on the part of the 
mother shall inherit next after the mother." 1 Steph. Com. 391. 



S^CT. VII. The sister of the whole blood preferred to brother of 
half blood of purchaser. — And if a man hath issue a son and a 
daughter by one venter, and a son by another venter, and the son of 
the first venter purchase lands in fee and die without issue [his 
father not surviving him> see sect, iii.], the sister shall have the land 
by descent as heir to her brother, and not the younger brother, for 
that the sister is of the whole blood of her elder brother. [2 Black. 
Com." 227.]! 

Note. — ^The law is still the same, only in Littleton's time the 
half brother could never have taken, whereas by the 3 & 4 Will. 4, 
c. 106, s. 9 (stated sect, vi., supra), he is merely postponed to the 
sister and her issue. (See Watkins on Desc. 50 n. (1) to 4th edit.; 
1 Steph. Com. 387.) If, indeed, it had not been for the provisions 
of sect. 9 of the above act, the younger brother would have taken ; 
inasmuch as though formerly the desceijit between brothers and 
Bisters was considered as immediate, so that their common father 
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need not have been mentioned ; (sect. v. and note thereto ; Watk. 
on Deec. 95, n. (a) 4th edit. ; H. Chitty on Descents, 64, 353 ; 
2 Blaclt. Com. 212, 226 ;) yet it is provided by sect. 5 of the same 
statute, that " no brother or sister shall be considered to inherit 
immediately from his or her brother or sister, but every descent 
from a brother or sister shall be traced through the parent." 
1 Steph. Com. 384, 385. 



Sect. VIII. Formerly Possessio fratris fecit sororem esse haredem, 
in exclusion of the half brother ; but it teas otherwise if her brother 
did not enter. — And also where a man is seised of lands in fee 
simple, and hath issue a son and daughter by one venter, and a son 
by another venter, and die, and the eldest son enter, and die without 
issue, the daughter [formerly'] should have had the land, and not 
the younger son, yet the younger son was heir to the father, but not 
to his brother. [Under the old law, the son entering became the 
stock or root of descent, and the sister weuld be the heir to the 
party last actually seised. (See Co. Litt. 11 b. [q]; 2 Black. Com. 
209; 1 Steph. Com. 364, 365, and note to sect, iv.) By the 
3 & 4 Will. 4, c. 106, s. 2, the descent is to be traced from the pur- 
chaser (see note to sect, iv.), and therefore, now, in the case put by 
Littleton, the younger son would take in preference to the daughter.] 
But if the elder son doth not enter into the land after the death 
of his father, but die before any entry made by him, then [even 
formerly"] the younger brother might enter, and should have the 
land as heir to his father. [And so, of course, the younger brother 
is now entitled to the land.] But where the elder son in the case 
aforesaid, enters after the death of his father, and hath possession, 
there, [formerly] the sister would have had the land, because the 
rule of law [formerly teas] that possessio fratris de feodo simplici 
fecit sororem esse haredem. But [even formerly] if there were two 
brothers by divers venters, and the elder was seised of land in fee, 
and died without issue, and his uncle entered as next heir to him, 
who also died without issue, the younger brother might have had 
the land as heir to the uncle, as being of the whole blood to him,' 
although but of the half blood to his elder brother. [Now the 
younger brother takes in preference to the uncle. (Note to sect, vi.) 
The father is supposed to be dead, or he would take before the 
younger brother. Note to sect, iii.] 

Note. — Observe the difference between this and the preceding 
section arising from the father in the one case and the son in the 
other being the purchaser. It may be observed that the new rule 
of inheritance which makes the first purchaser the stock of descent 
(note to sect, iv.), will prevent the doctrine of half blood from 
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arising oo often as it did formerly, when the descent was to be traced 
from the last owner who died seised. For now the question can 
only arise where one of two half brothers becomes a purchaser, and 
Dot (as it formerly did) where one of their ancestors was the pur- 
chaser. The student must be careful to observe what parties are of 
the half blood to each other, for it is a very common error to 
neglect the distinction. (Read sects, vi., vii., and viii.) We may 
lastly observe that possessio fratris is now abolished as to descents 
under the 3 & 4 Will. 4, c. 106. Of what things there might 
be a possessio fratris, see Watk. Desc. ch. 1, s. 4; 3 Preston's 
Abstracts, 4. 



Sect. IX. Meaning of the word " inheritancb." — And it is to 
be known, that this word {** inheritance*') is not only intended 
where a man hath lands or tenements by descent of inheritage, but 
also every fee simple or tail which a man hath by his purchase may 
be said an inheritance, because his heirs may inherit him. For in a 
writ of right [abolished by 3 & 4 WQl. 4, c. 27, s. 36 ; 3 Steph. 
Com. 489, 492,] which a man brought of land that was of his own 
purchase, the writ said quam clamat esse Jus et hbrbditatbm stiam. 
And so it was said in divers other writs which a man or woman 
brought of his own purchase, as appears by the register. [Slade v. 
Dowjand, 2 Bos. & Pull. 570 ; S. C. on error, 5 East's Rep. 272.] 



Sect. X. "Demesne as of fee,** when so seised, and when not, — 
And of such things, whereof a man may have a manual occupation, 
possession, or receipt : as of lands, tenements, rents, and such like ; 
there a man shall say in his declaration and plea, that such an one 
was seised in his demesne as of fee. But of such things as do not 
lie in such manual occupation, &c., as of an advowson of a church 
aod such like, there he shall say, that he was seised as of fee, and 
not in his demesne as of fee. And in Latin it is in one case, qubd 
talis seisitus fuit in dominico suo ut de feodo, and in the other case, 
qubd talis seisitus fuit, 8fC, ut de feodo. [Comyn's Dig. tit. 
"Pleader," (C. 35); 2 Black. Com. 105; 1 Steph. Com. 220, and 
note (x); Co. Litt. 17 a., 17 b. [i] ; 2 Tyrwh. 223.] 



Sect. XT. Fee simple the largest estate. — And note, that a man 
cannot have a larger or greater estate or inheritance than fee simple. 
[1 Steph. Com. 222; Co. Litt. 18 a. [u], 19 a. [b]; 1 Preston on 
£sUtes, ch. 4.] 
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Sect. XII. Purchase definei, — Also, purchase is called the pos- 
session of landjs or tenements thiit a man hath by his act or agree- 
ment, unto which possession he comes npjt by title of descent from 
any of his ancestors, or of his cousins, but by his own act. [2 Black. 
Com. 201, 241 ; 1 Steph. Com. 354, 355 ; 3 & 4 Will. 4, c. 106, 
s. 1.] 

Note. — By 3 & 4 Will. 4, c. 106, s. 3, a devise by any testator 
who shall die sjter the 31st Decemjber, 1833, to the testator's heir 
will make the latter a purchaser, though formerly this was not the 
case. (Co. Litt. 22 b. [b]; Clarke v. Smith, 1 Salk. ^41; Chaplin 
V. Leroux, 5 Mau. and Selw. 14 ; Doe v. Timins, 1 Barn, and 
Aid. 530; Manbridge v. Plummer, 2 Myl. and Ke. 93; Strickland 
V. Strickland, 10 Simons, 374 ; Biederman v. Se3rmour, 3 Beavan, 
36? ; 1 Jarman on Wills, 67 ; 2 Sugden's Powers, 20, 6th edit.) 
By the same section a limitation to the grantor or his heirs (by any 
assurance executed after tte 31st December, 1833) shall create wi 
estate to the grantor by purchase, though formerly the rule was 
different. (Shelley's Case, 1 Coke's Rep. 93, et seq.; Watkins on 
Descents, 17, 157 [197, et seq., 4th edit.]; Doe dem. Jones v. Jones, 
1 Barn, and Cres. 243, per Holroyd, Just.) We may here notice 
one anomalous provision in the 3 & 4 Will. 4, c. 106, making a 
purchaser take by descent as from his ancestor, it being enacted by 
pect. 4 of ttat statute, ** that when any person shall haye acquired 
any land by purchase under a limitation to the heirs, pr to the heirs 
of the body of any of his ancestors, contained in an assurance 
executed after the 31st of December, 1833, or under a limitation to 
the heirs or to the heirs of the body of any of his ancestors, or i 
under any limitation having the same effect, contained in a will of 
any testator who shall depart this life after the said 31st of December, 
' 1 833, then and in any of suck cases such land shall descend, and 
the descent thereof shall be traced as if the ancestor named in such 
limitation had been the purchaser of such land/' See the note to 
secit. xxiv., adfinem. 



CHAP. II.— OF FEE TAIL. 



Sect. XIII. Fee tail is by statute West. 2 divided into general 
and special. — Tenant in fee tail is by force of the statute of West. 2, 
cap. 1 ; for before the said statute all inheritances (sect, ix.) were 
fee simple ; for all the gifts which are specified in that statute were 
fee simple cqnditional at the common law, as appeareth by the 
rehearsed of the same statute. And now by this s^tute, tenant in 
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tail k in two manners, that is to say, tenant in tail general, and 
tenant in tail special. [2 Black. Com. 112; Burton's Comp. pi. 
647 ; 1 Stepb. Com. 230.] 

Note. — ^Two things arc essential to an entail within the statute 
de donis, as the above statute of West. 2nd is commonly called i 
one requisite is that the subject be land or some other thing of a 
real nature. The other requisite is, that the estate in it be an 
i$ikeritance. Therefore neither estates pur autre vie (sect. Ivi.) in 
lands, though limited to the grantee and his heirs during the life of 
cestui que vie, nor terms for years, are entailable any more than per- 
sonal chattels. However, these estates, as also personal chattels, 
may be so settled as to answer the purposes of an entailed estate, 
and be rendered inalienable almost for as long a time as if they 
were entailable in the strict sense of the word. (Co. litt. 20 a., 
note (5); 2 Black. Com. 113, note (7) by Christian; 2 Barton's 
Elem. Convey. 59; 1 Steph. Com. 417; 2 Id, 75; Noys Max. 
69, 70, note by Bythewood ; Shelford's Real Prop. Statutes, 205, 
3rd edit.) Copyholds cannot be entailed except by custom. 2 Black. 
Com. 113; 2 Preston on Abstracts, 28, et seq.; 2 Steph. Com. 45. 



Sect. XIV. Tenant in tail general defined. — Tenant in tail 
general is where lands or tenements are given to a man, and to his 
heirs of his body begotten. In this case it is called general tail, 
because whatsoever woman that such tenant taketh to wife (if he 
hath niany wives, and by every of them hath issue) yet every one of 
these issues by possibility may inherit the tenements by force of the 
gift ; because every such issue is considered of his body. 



Sect. XV. In the same manner it is, where lands or tenements 
are given to a woman, and to the heirs of her body ; albeit that she 
hath divers husbands, yet the issue which she may have by every 
husband, may inherit as issue in tail by force of this gift; and there- 
fore such gifts are called general tails. 

Note. — See as to estates tail general, 2 Black. Com. 113; 
Burton's Comp. pi. 647; 1 Steph. Com. 230; 2 Preston on Estates, 
384, et seq,; 2 Barton's Elem. Convey. 60. 



Sect. XVI. Tenant in tail special defined. — Tenant in tail special 
is where lands or tenements are given to a man and to his wife, and 
to the heirs of their two bodies begotten. In this case none shall 
inherit by fprge of this g;ift but those that be engendered between 
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them two. And it is called special tail, because if the wife die, and 
he taketh another wife, and have issue, the issue of the second wife 
shall not inherit by force of this gift, nor shall the issue of a second 
husband, if the first husband die. [2 Black. Com. 113; Burton's 
Comp. pi. 647 ; 1 Steph. Com. 230; 2 Prest. Estates, 384.] 



Sect. XVIT. Frankmarriage defined. — In the same manner it is, 
where tenements are given by one man to another with a wife 
(which is the daughter or cousin [sect, xx.] to the giver) in frank- 
marriage, the which gift hath an inheritance by this word {**frank' 
marriage'') annexed unto it, although it be not expressly said or 
rehearsed in the gift (that is to say), that the donees shall have the 
tenements to them and to their heirs between those two begotten. 
And this is called special tail, because the issue of the second wife 
may not inherit. [2 Black. Com. 115 ; 1 Steph. Com. 232.] 



Sect. XVIII. The meaning of the word " talliare." — And 
note, that this word " talliare" is the same as to set to some 
certainty, or to limit to some certain inheritance. And for that it 
is limited and put in certainty, what issue shall inherit by force of 
such gifts, and how long the inheritance shall endure, it is called in 
Latin feodum talliatum, i. e. hareditas in quandam certitudinem limitata. 
For if tenant in general tail [sects, xiv. and xv.] dieth without issue, 
the donor or his heirs may enter as in their reversion. [2 Black. Com. 
112, and n. [m] ; 1 Steph. Com. 229; Co. Litt. 22, a. b.] 



Sect. XIX. On gift in tail, the reversion in fee simple is in the 
donor, — In the same manner it is of the tenant in special tail, &c. 
[Sect, xiv.] For in every gift in tail, without more saying, the 
reversion of the fee simple is in the donor. And the donees and 
their issue shall do to the donor, and to his heirs, the like services 
as the donor doth to his lord next paramount, except the donees in 
frankmarriage, who shall hold quietly from all manner of service 
(unless it be for fealty [sect, xci.]), until the fourth degree is past, 
and after the fourth degree is past, the^ issue in the fifth degree, and 
so forth the other issues after him, shall hold of the donor or of his 
heirs as they hold over, as before. [2 Black. Com. 115 ; 1 Steph. 
Com. 232.] 



Sect. XX. Degrees in frankmarriage how reckoned. — And the 
degrees in frankmarriage shall be accounted in this manner, namely, 
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from the donor to the donees in frankmarriage the first degree, be- 
cause the wife, that is one of the donees, ought to be daughter, sister, 
or other cousin to the donor. [Sect, xvii.] And from the donees 
onto their issue shall be accounted the second degree, and from their 
issue unto their issue the third degree, and so forth. And the reason 
is, because that after every such gift, the issues of the donor, and the 
issues of the donees after the fourth degree past, of both parties in 
such form to be accounted, may, by the law of the holy Church, inter- 
marry. And that the donee in frankmarriage shall be said to be the 
first degree of the fourth degrees, a man may see in a plea upon a 
Writ of Right of Ward [abolished by 3 & 4 W. 4, c. 27, s. 36 ; 3 
Steph. Com. 492], Pasch. 31 Edw. 3, where the plaintiflf alleged in 
his count that his great grandfather was seised of certain lands, &c., 
and held the same of another by knights service, &c. [sect, ciii.], 
who gave the land to one R. H. with his sister in frankmarriage, 
&c. [2 Barton's Elem. Convey. 80 ; 2 Black. Com. 115.] 



Sect. XXI. Enumeration of estates tail not specified in West. 
2nd. (From sects. 21 to 30.) 1st. Gift to heirs male. — And all these 
entails aforesaid be specified in the said statute of West. 2nd. [Sect, 
xiii.] Also there be divers other estates in tail, though they be 
not by express words specified in the said statute, but they are taken 
by the equity of the said statute [Eyston v. Studd, Plowd. Com. 
467] : as if lands be given to a man and to his heirs males of his body 
b^otten ; in this case his issue male shall inherit, and the issue female 
shall never inherit, and yet in the other entails aforesaid, it is other- 
wise. [2 Black. Com. 114; Burton's Comp. pi. 649; 2 Prest. 
Est. 408, 409 ; 1 Steph. Com. 230, 231. See also notes to sects, 
zxiii. and zxiv.] 



Sect. XXII. Gifts to heirs females. — In the same manner it 
is, if lands or tenements be given to a man and to his heirs females 
of his body begotten ; in this case his issue female shall inherit by 
force and form of the said gift, |ind not his issue male. For in such 
cases of gifts in tail, the will of the donor ought to be observed, who 
ought to inherit and who not. [Comyn's Dig. tit. " Estates," (B. 7) 
and notes to sects, xxiii. and xxiv.] 



Sect. XXIII. The heir on a gift to heirs males of the donee must 
trace his descent through males solely. — And in case where lands or 
tenements be given to a man, and to the heirs males of his body, and 
he hath issue two sons, and dieth, and the eldest son enters as heir 
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male, and hath issue a daughter, and dieth, his brother shall have the 
land, and not the daughter, for that the brother is heir male. But 
otherwise it is in the other entails which are specified in the said 
statute [of West. 2nd]. 

Note. — It must be borne in mind that the issue in tail does not 
take by descent only, but also by the statute de donis, so as to be in 
performam doni (Litt. s. xxii. ; Comyn's Dig. tit. " Estates" (B. 7) ; 
2 Prest. Estates, 375, 381). An extract or two from the latter 
work will make the preceding sections more clearly understood, '* The 
special form of gifts excluding the males or females, admits to the 
succession those issues only which answer the description of the gift. 
A gift to the heirs male of the body (s. xxi.) of the donee, does 
not confer any right on the issue female ; and on the other hand, a 
gift to the heirs female of the body (s. xxii.) will remove the heirs 
male out of the line of succession. In the former case the succession 
is conducted exactly as if there was not diuy females, and in the latter 
case, exactly as if there were not any males ; and though there may 
be issue of the other description, no notice is taken of these issue, 
either to confer a title on them, or (except as to their own descendants) 
to preclude the title of others, or to give continuance to the estate. 
* * As under a gift to a man and the heirs male of his body, a male 
deriving his descent through a male may take, though 2l female is the 
general heir of the donee ; so in like manner, under a gift to a man 
or woman and the heirs female of the body of that person, a female 
being the issue of the donee will be entitled to the exclusion of the 
issue male, though persons of the latter description are the general 
heirs of the donee. The same rules apply to issue in a more remote 
degree ; so that under a descent in tail male, males are the descend- 
ants of males, and under an estate in tail female, females are the 
descendants of females, through the whole course of descent." 
(2 Preston on Estates, pp. 402, 408, 409.) See as to the differ- 
ence between heirs male or female of the body taking by descent or 
by purchase, the note to next section. 



Sect. XXIV. The same doctrine fuHher explained. — Also, if lands 
be given to a man and the heirs mdes of his body, and he hath issue 
a daughter, who hath issue a son, and dieth, and after the donee die ; 
in this case, the son of the daughter shall not inherit by force of the 
entail ; because whosoever shall inherit by force of a gift in tail made 
to the heirs males, ought to convey his descent wholly by the heirs 
males. Also, in this case, the donor may enter, for that the donee 
is dead without issue male in the law, insomuch as the issue of the 
daughter cannot convey to himself the descent by an heir male. 
[2 Prest. Est. 403, 404, 407 ; 2 Jarman on Wills, 9.] 
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NoT^. — There in a material difference between a gift to a man 
and his heirs male or heirs female of his body, under which these 
hdits are to take by descent; and a gift to such heirs eo nomine as the 
first purchasers of the estate tail. In the former case no other issue 
of the donee than those which are in the first degree, can make any 
title under the gift, unless th^y can deduce their pedigree through 
every stage and every ancestor, by persons of that sex which the 
limitation describes ; while in the latter case (that is, in the case of 
a gift to such heirs eo nomine as purcheisers) it is sufficient if the 
person who answers the description of heirs is the general heir of 
the person named in the limitation, and of that sex which the limita- 
tion describes, although, being a female, a male was her father, or, 
though beidg a male, a female was his mother ; in both which 
respects there is a difference (as we have seen in note to sect, xxiii.) 
from the case of a gift to one and his heirs male of his body, under 
which the issue take by descent. In the case of a limitation by will 
to the heirs male of the body, under which they take by purchase, 
the context of the will may show that the testator intends the person 
described as heir to become entitled under the gift in his ancestor's 
lifetime, and he will accordingly so take. (2 Prest. Est. 407, 408 ; 
2 Jarman on Wills, 9.) Such is the doctrine of Mr. Powell, Mr. 
Preston, and Mr. Jarman ; but it should be observed that in Oddie v. 
Woodford (3 Myl. and Craig, 5 84), and also in Bernal v. Bemal (3 Myl. 
and Craig, 559), a devise to male descendants was held to be confined to 
males claiming through males, and not to comprise descendants of the 
male sex claiming through females. And Mr. Just. Taunton, in the 
celebrated case of Doe dem. Winter v. Perratt, (5 Bam. and Cres. 
48 ; in error, 3 Moo. and Scott, 395) seems, on the authority of 
LittlcSton, in the above section, to have considered that, even under a 
devise to the heir male of the body by purchase, the heir must derive 
his title entirely through males, and that the male issue of a deceased 
daughter could not, under any circumstances, support a claim. The 
other judges do not, however, seem to have acquiesced in this doctrine. 
Though we have stated that under a limitation of the heirs specid 
of the body by purchase, the party claiming to take thereunder mast 
show himself to be heir general (which doctrine is laid down in Co. 
Litt. 24 b. [g], and strongly maintained by Mr. Hargrave in his 
note, on that passage, though somewhat qualified in a subsequent 
note to p. 164 a.), yet we should state that Mr. Jarman (2 Wills, 
8) considers that the subsequent cases of Wills v. Palmer (2 Burr. 
2617) and Evans dem. Weston v. Burtenshaw (Co. Litt. 164 a, 
note 2) have estabhshed, in opposition to Coke's doctrine, that a 
limitation, either in a will or deed, tp the heirs special of the body 
by purchase, will take effect in favour of the designated heir of the 
body (if any) though he or she he not the heir general of the body. 
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The above points have been much debated, and are still fieur from 
being in a satisfactory state, but it would require too much space to 
enter into the questions at length, and we can therefore only refer the 
reader to the following sources of information : — Co. Litt. 24 b. [g] 
and Mr. Hargrave's, note (145) on same ; 1 Powell on Devises, 319, 
3rd edit.; 2 Preston on Estates, 407, et seq.; 3 Prest. Abstracts, 2 ; 
Wills V. Palmer, 5 Burr. 2617 ; Evans dem. Weston v. Burtenshaw, 
Co. Litt. 1 64 a, note (2) ; Doe dem. Winter v. Perratt, supra ; 2 
Jarman on Wills, 7, et seq. 

We have noticed (note to sect, xii., ad finem) that by sect. 4 of 
3 & 4 Will. 4, c. 106, where heirs take by purchase under limitations 
to the heir or heirs of the body of their ancestor, the land will 
descend as if the ancestor had been the purchaser. This provision 
will not affect a limitation to the heirs male or female of a person's 
body, under which such heirs take by purchase, for the following 
reasons : — ^When the words •* heirs male (or female) of the body" 
operate as words of purchase, that is, when they do not attach in 
the ancestor, but vest in the person answering the description of such 
special heir, they appear to have a sort of equivocal or mixed effect. 
For though they give the estate to the special heir originally, and 
not through or from his ancestor, yet the estate which he so takes 
has such a reference to the ancestor, as to pursue the same course 
of succession, in the same extent of duration or continuance through 
the same persons, as if it had attached in and descended from the 
ancestor (Feame's Contin. Rem. 82, 9th edit. ; 2 Jarman on Wills, 
267; Watk. Descents, p. 156 [197, 4th edit.] ; Co. Litt. 14 a, n. (6) ; 
1 Jarman and Bythew. Convey, by Sweet, 142 ; 1 Hayes's Introd. 
to Convey, p. 316). Thus, under a limitation to the heirs male 
of the body of B. (where no estate is in or given to B. himself), 
though it originally attaches in his heir male under that special 
description, and so far operates as words of purchase, yet it not only 
gives such heir an estate in tail male, without any express words of 
limitation to the heirs male of his own body, but such an estate tail 
as will, on failure of his issue male, go in succession to the other 
heirs male of the body of B. in the same course as if the estate tail 
had descended from B. himself (Mandeville's Case, Co. Litt. 26 ; 
Souchcot V. Stowell, 1 Modem Rep. 226, 237; 2 Id. 207, 211 ; 
Wills V. Palmer. 5 Burr. 2615 ; 2 Black. Rep. 687, S.C). 



SscT. XXV. Gift to husband and wife, and heirs males of them. 
— In the same manner it is, where lands are given to a man and his 
wife, and to the heirs males of their two bodies begotten. 

NoTB. — ^There is a difference between a gift to a man and a woman 
not being husband and wife, and the heirs of their bodies, and a gift 
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to a man and his wife, and their heirs of their hodies. When the 
donees are not hoshand and wife, the man and the woman have the 
inheritance, even in the first instance, jointly, and they will continue 
to hdd the same in that manner till the tenancy shall be severed 
(Hobart, 3 ; Dyer. 332 ; 2 Preston's Estates. 425). After severance 
the donees will be tenants in common of their respective parts, and 
hold the tenements hy moieties; and the issue succeeding to the 
entails will take the several moieties, as the heirs of their respective 
parents. When the husband and wife are donees under a gift to 
them during the coverture, they take by entireties (2 Black. Com. 
182 ; 1 Steph. Com. 315 ; Co. Litt. 187, b. ; Litt. s. 665 ; Doe v. 
Parratt, 1 Term R. 652), and the issue must be and accordingly claim, 
as the heirs of both their parents. (Beaumont's Case, 9 Coke's 
Rep. 139 ; 1 Prest. Estates, 131 ; 2 Id. 425.) When the gift is 
to a man and woman who may not lawfully intermarry, they, as to 
the inheritance, will severally be tenants of their respective moieties 
in general tail, and they will be joint tenants of the freehold. Hunt- 
ley's Case, I^cr, 326 ; Bendl. 226 ; Co. Litt. 25 b. ; 2 Preston on 
Estates, 425, et seq. 



Sect. XXVI. Gift to husband and wife, and heirs of body of 
husband. — ^Also, if tenements be given to a man and to his wife, and 
to the heirs of the body of the man, in this case the husband hath an 
estate in gend^ tail, and the wife but an estate for term of life. 
[Comyn's Dig. tit. " Estates" (B. 5) ; 2 Prest. Est. 443, 444 ; Co. 
litt. 26 a, n. (1) ; 2 Barton's Elem. Convey. 75.] 



Sect. XXVII. Gift to husband and wife, and heirs of husband 
on the body of wife, — ^Also, if lands be given to the husband and 
wife, and to the heirs of the husband, which he shall beget on the 
body of his wife, in this case the husband hath an estate in special 
tail, an4 the wife but an estate for life. [Com. Dig. tit. " Estates" 
(B. 5); 2 Prest. Est. 443.] 



Sect. XXVIII. Gift to husband and wife, and heirs of body of 
vnfe by her husband, — And if the gift be made to the husband and 
to his wife, and to the heirs of the body of the wife by the husband 
begotten, there the wife hath an estate in special tail, and the hus- 
band but for term of life. But if lands be given to the husband and 
the wife, and to the heirs which the husband shall beget on the body 
of the wife, in this case both of them have an estate tail, because this 
word (heirs) is not limited to the one more than to the other. [Co. 
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Litt. 26 a.; Repps v. Bonham, Yelv. 131; 2 Barton's Elem. 
Convey. 76.] 

Note. — See as to the mode of pleading seisin of husband and 
wife, in the first case mentioned in the section, Co. Litt. 26 a, note 
(1) ; Bythewood's Note to Noy's Max. 41. 

The nice distinctions taken in the preceding sections may be better 
understood by a brief statement of the principles on which they depend. 
It may be laid down as a safe rule of construction in cases of such 
gifts to husband and wife as the above, that to whichever body the 
word heir incUnes by the limitation, it creates a descendible estate in 
such person, but if it be more particularly limited to the body of one 
than the other, but inclines to each alike, then it creates a descendible 
estate in both of them.* 2 Barton's Elem. Convey, p. 76. 



Sect. XXIX. Gift id one and to Ms heirs to be begotten of his 
wife, — Also, if land be given to a man and to his heirs, which he shall 
beget on the body of his wife, in this case the husband hath an 
estate in special tail, and the wife hath nothing. [Sect, xxxiii. ; 
Hobart, 84. See also Page v. Hayward, 2 Salk. 570 ; 2 Prest. 
Ests. 415 ; 2 Barton's Elem. Convey. 77.] 



Sect. XXX. Gift to a son and to the heirs of the body of his 
deceased father begotten, — ^Also, if a man hath issue a son and dieth, 
an4 land is given to the son, and to the heirs of the body of his father 
begotten, this is a good entail, and ^et the father was dead at the 
time of the gift. [The reader will remark the word " the** im- 
mediately before " heirs of the body of his father ;" had the word 
been "his" the son would have taken a fee simple. Co. Litt. 
27 a. ; tlawk. Abr. of Co. Litt. SS ; 2 Prest. &t. 386 ; 2 Bart. Elem. 
Convey. 73. And it is to be observed, that in the case pui by Lit- 
tleton, the estate tail will not vest in the son merely and simply 
because he is named, but on the ground that he answers the descrip- 
tion of the gift to the heirs of the body of his father. For supjpbsing 
another person to be the heir of the body of the ancestor, the estate 
tail will vest in that person, and the son will take merely a life estate. 
1 Preston's Est. 279, 450; 2 Id, 385 — 387.] And there are many 
other estates in tail, by the equity of the said statute [of Westm. 
2nd, chap. 1, ante, sects, xiii. & xxi.] which are not here specifieiS. 
[Salk. 570; 2 Barton's Elem. Convey. 77.] 



Sect. XXXI. Gift to one and to his heirs males, or heirs females, 
is a fee simple, — But if a man give lands or tenements to another. 
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to have and to hold to him and to bis heirs males, or to his heirs 
females, he to whom such a gift is made hath a fee simple, because 
it is not limited by the gift, of what body the issue male or female 
shall be, and so it cannot in any wise be taken by the equity of the 
said statute [of Westm. 2, chap. 1], and therefore he hath a fee 
simple. [Beresfcrd's Case, 7 Coke's Rep. 41 ; 2 Black. Com. 
114, 115, 381 ; 1 Steph. Com. 231 J 

Note. — ^Littleton is speaking of a deed of gift; for an estate 
tail may be created by a devise to a man and his seed, or to a man 
and his heirs male; or by other irregular modes of expression, 
sufficient to indicate an intention to restrain the inheritance to the 
descendants of the devisee. 2 Black. Com. 115, 381 ; 1 Steph. 
Com. 232, 555 ; Noy's Max. chap. 4, p. 21 ; chap. 46. p. 101*; 
Cowp. 833 ; 9 East, 328 ; 7 Taunt. 85 ; 6 Coke's Rep. 17. 



CHAP. III.— TENANT IN TAIL AFTER POSSIBILITY OF 
ISSUE EXTINCT. 

Sbct. XXXII. Tenant in tail after possibility of issue extinct, 
defined, — ^Tenant in tail after possibility of issue extinct is, where tene- 
ments are given to a man and to his wife in especial tail ; if one of them 
die without issue, the survivor is tenant in tail after possibility of issue 
extinct. And if they have issue, and the one die, albeit that during 
thjB life of the issue, the survivor shall not be said tenant in tail after 
possibility of issue extinct ; yet if the issue die without issue, so as 
there be not any issue alive which may inherit by force of the tail, 
then the surviving party of the donees is tenant in tail after possibility 
of issue extinct. [2 Black. Com. 124; 1 Steph. Com. 244; Lewis 
Bowie's Case, 1 1 Coke's Rep. 80 ; Note (9) by Hovenden to 2 Black. 
Com. p. 124; 2 Barton's Elem. Convey. 169 — 177; Williams v. 
Williams, 12 East, 209; 15 Vesey, 419; Piatt v. Powles, 2 Mau. 
and Selw. 65.] 



Sect. XXXIII. Gift to a man and to his heirs which he shall 
beget on the body of his wife, — Also, if tenements be given to a man 
and to his heirs which he shall beget on the body of his wife ; in this 
case the wife has nothing in the tenements, and the husband is seised 
as donee in especial tail. [Sects, xxix. and liii.] And in this case, 
if the wife die without issue of her body begotten by her husband, 
then the husband is tenant in tail after possibiUty of issue extinct. 
[Co. Litt. 28 a. ; 2 Barton's Elem. Convey. 171.] 



18 littlxton's tsnukxs. [Sxcts. 34, 35. 

Skct. XXXIV. And note, that Done can be tenant in tail after 
possibility of issue extinct, but one of the donees or donee in especial 
tail. For the donee in general tail cannot be said to be tenant m 
tail after possibility of issue extinct ; because always during his* life 
he may by possibUity have issue which may inherit by force of the 
same entail. And so in the same manner the issue, which is heir to the 
donees in especial tail, cannot be tenant in tail after possibility of 
issue extinct, for the reason abovesaid. And note, that tenant in 
tail after possibility of issue extinct, shall not be punished for 
waste, for the inheritance that once was in him, 10 H. 6. 1. But he 
in the reversion may enter if he alien in fee, 45 E. 3. 22. [1 Steph. 
Com. 244. 245 ; 2 Black. Com. 124 ; 2 Barton's Elem. Convey. 172 ; 
Noy's Dial. pp. 3, 4.] 

Note. — ^The latter portion of this section, from " And note," is 
said by Coke not to be Littleton's. That such tenant is not 
punishable for waste, see Fitzherbert's Nat. Brev. 59 P. ; 2 Coke's 
Inst. 302; 2 Black. Com. 127 ; 1 Steph. Com. 245 ; Whitfield v. 
Bewitt, 2 P. Will. 240 ; Williams v. Williams, 12 East, 209; Doc- 
tor and Stud. dial. 2, ch. 1, p. 102, 18th edit. He has, consequently, 
an interest and property in the timber. (Williams v. Williams, 15 
Ves. 419, 427; 1 Roll's Rep. 184; 15Vesey,430; 2 Bart. Elem. 
Convey. 176, note; Hovenden's Note to 2 Black. Con^. 125.) 
But the Court of Chancery, by analogy to the rule adopted in the 
case of tenant for life without impeachment of waste (Goldsmith's 
Equity, 43), will restrain tenants in tail after possibility of issue 
extinct, from puUing down houses, cutting down trees planted for 
shelter r ornament, or any other kind of malicious waste. Noy's 
Dial. p. 4, and note (c) to Bythew. Noy's Maxims, 286, 287 ; 
Abraham v. Bubb, 2 Freem. 53 ; 2 Shower, 68 ; 2 Equity Cas. Abr. 
757, S. C. ; Anon, 2 Freem. 278; Coke v. Whaley, 1 Eq. Cas. Abr. 
400 ; Bish. London v. Webb. 1 P. Will. 528 ; 2 Barton's Elem. 
Convey. 1 75, and note ; 15 Vesey, 430 ; Att.-Gen. v. Marlborough, 
3 Madd. Rep. 539 ; Cholmeley v. Paxton, 3 Bing. 212. 



CHAP. IV.— OF THE CURTESY OF ENGLAND. 

Skct. XXXV. Tenancy by the curtesy explained, — ^Tenant by 
the curtesy of England is, where a man taketh a wife seised in fee 
simple or in fee tail general [sects, xiv. and xv.], or seised as heir in 
tail special [sects, xvi. and lii.], and hath issue by the same wife 
male or female bom alive, albeit the issue after dieth or liveth, yet if 
the wife dies, the husband shall hold the land during his life by the 
law of England. And he is called tenant by the curtesy of England, 
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because this is used in no other realm but in England only. [But 
see 2 Black. Com. 126 ; 1 Steph. Com. 246, n. (o), and authorities 
there referred to, and Wright's Ten. 106.] And some have said that 
he shall not be tenant by the curtesy, unless the child which he hath 
by h& wife be heard to cry ; for by the cry it is proved that the 
child was bom alive. Therefore, qu€sre. [It is clearly sufficient 
that the child be born alive, though never heard to cry. Paine's 
Case, 8 Coke's Rep. 34 ; 2 Black. Com. 127 ; 1 Steph. Com. 248 ; 
Watkins on Descents, 38, 39 [46, 47, 4th edit.] ; 2 Barton's Elem. 
Convey. 205.] 

Note. — Four circumstances are requisite for enabling the husband 
to be tenant by the curtesy : — 1st. A legal marriage ; but if the 
marriage be voidable only, the husband will be tenant by the curtesy, 
unless the marriage be actually avoided during the lives of both par- 
ties. (I Roper's Hush, and Wife, 5 ; Hicks v. Harris, Carthew, 
271 ; 2 Vesey, sen. 245 ; 7 Coke's Rep. 43 b. ; 2 Barton's Elem. 
Convey. 192; 2 Black. Com. 127.) 2nd. ITie wife must have a 
seisin in deed of corporeal hereditaments either before or after issue 
born (Co. Litt. 29. a, 30 a; 3 Atkyns. 469 ; 10 Moore, 236) ; but 
of incorporeal hereditaments, a seisin in law (being that only which 
can be had) will suffice, and the same is the case with remainders and 
reversions. (Co. Litt. 29 a. and notes ; Paine's Case, 8 Coke's 
Rep. 34.) 3rd. The wife must have issue born alive in her lifetime, 
and capable of inheriting the estate. (Co. Litt. 29 b. [b] ; Paine's 
Case, 8 Coke's Rep. 34; 2 Black. Com. 127, 128; Dyer, 25 b.) 
4th. The last requisite to consummate the husband's right to curtesy, 
is the death of the wife. (Co. Litt. 30 a. [h] ; 2 Black. Com. 128.) 
See as to these requisites, 1 Steph. Com. 247, 248 ; 2 Barton's Elem. 
Convey. 192 — 206. A husband is not entitled to curtesy of a copy- 
hold, unless there be a special custom to warrant it. (Gilb. Tenures, 
160; Scriven on Copyh. 60, 94, 2nd edit.; Co. Litt. 33 a. [z] 
33 b. [i] ; 4 Coke's Rep. 22 b., 30 ; Shelf. Real Prop. Stats. 335, 
3rd edit.) The husband is entitled to curtesy of a trust, or equity of 
redemption of freeholds (Lewin on Trusts, ch. xxv. p. 519 ; Colt v. 
Colt, 1 Chanc. Rep. 254 ; Dixon v. SaviUe, 1 Bro. Ch. Cas. 326 ; 
Morgan v. Morgan, 5 Madd. R. 408), and where curtesy is allowed 
by custom of the manor, the husband is entitled to curtesy of a trust 
or equity of redemption of copyhold (Lewin on Trusts, ch. xxv. p. 
519 ; 1 Scriven on Copyh. 95, 9Q, 2nd edit. ; 2 Black. Com. 337 ; 
Forder v. Wade, 4 Brown's Ch. Cas. 521). Though at law, the 
husband of a trustee in fee or a mortgage in fee of a forfeited mort- 
gage is entitled to curtesy, yet a court of equity will not allow him to 
have it. (Casbome v English, 7 Viner's Abr. 156 ; 2 Equity Cas. 
Abr. 728 ; 1 Atkyns, 603, S.C. ; Sugd. Gilbert's Uses, 78, note ; 
Bythewood's Note to Noy 's Max. p. 1 1 .) See more respecting curtesy 
in sect. lii.» which should properly have followed the present section. 
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CHAP, v.— OF DOWER. 

SsCT. XXXVI. Estate in dower described. Of what estate widow 
dowable, — ^Tenant in dower is, where a man ia aeiaed of certain lands 
or tenements in fee simple, fee tail general, or as heir in special tafl, 
and taketh a wife, and dieth ; the wife, after the decease of her hus- 
band, shall be endowed of the third part of such lands and tenements 
as were her husband's at any time during the coverture, [unless the 
husband have absolutely disposed of the same in his lifetime, or by 
his will, or have expr^sly declared in the deed by which the lands 
were conveyed to him, or by any other deed, that his widow shall 
not be entitled to dower thereoot, or have by his will duly executed 
(7 Will. 4 & 1 Vict. c. 26, s. 9), declared his intention that she 
shall not be entitled to dower out of any lands of which he shall die 
wholly or partially intestate, or out of any of his lands, or shall devise 
to or for his widow's benefit any land out of which she would other- 
wise have been dowable, 3 & 4 Will. 4, c. 105,] to haye and to hold 
to the same wife in severalty, by metes and bounds, for term of her 
life, whether she hath issue by her husband or no, and of what ag^ soever 
the wife be, so as she be past the age of nine yean at the time of 
the death of her husband, for she must be above nine years old at 
the time of the decease of her husband, otherwise she shall not be 
endowed. [2 Black. Com. 129; 2 Barton's Elem. Convey. 214; 
1 Steph. Com. 249 ; Noy's Max. chap. 8 ; 1 Roper's Hush, and 
Wife. 332 ; 1 Hayes's Introd. Convey. 293, 5th edit.] 

NoTK. — ^As to what property, and the estates therein, a woman 
should have been endowed of, see Co. litt. 32 ; First Real Prop. 
Rep. 16 — 19; 2 Black. Com. 131 ; 2 Bart. Elem. Convey. 226; 1 
Roar's Hush, and Wife, 342, et seq. As to the modes of defeating 
dower, see, in addition to the above authorities, I Hayes's Introd. 
Convey. 294 — 299, 5th edit. ; Noy's Dial. 39, 40 ; Gilbert's Uses 
by Siigden, 321 — 325 ; 1 Steph. Com. 254 — 258. Formerly a 
widow should have been endowed of a third part of such lands 
as were her husband's at any time during the coverture, even 
diough he should have disposed thereof, unless, indeed, his wife 
joined him in a recovery or fine. (I Roper's Hush, and Wife, 529 ; 
1 Hayes's Introd. Convey. 293.) But the 3 & 4 Will. 4, c. 105, has 
made great alterations in the law of dower, a portion of which we 
have stated between brackets in the above section, and as these pro- 
visions are very important, and we shall have more &an one occasion 
to refer thereto, we will here insert them. By sect. 4, " No widow ehall 
be entitled to dower out of any land which shall have been absolutely 
disposed of by her husband in his lifetime." By sect. 6, " A widow 
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shall not be entitled to dower' out of any land of her husband when 
in the deed by which such land was conveyed to him, or by any 
deed executed by him, it shall be declared that his widow shall not 
be entitled to dower out of such lands." By sect. 7, " A widow 
shall not be entitled to dower out of any land of which her husband 
shall die wholly or partially intestate, when by the will of her hus- 
band, duly executed for the devise of freehold estates, he shall de- 
clare his intention that she shall not be entitled to dower out of such 
land, or out of any of his land." By sect. 9, "Where a husband shall 
devise any land out of which his widow would be entitled to dower 
if the same were not so devised, or any estate or interest therein, to 
or for the benefit of his widow, such widow shall not be entitled to 
dower out of or in any land of her said husband, unless a contrary 
intention shall be declared by his will." Formerly, a devise even of 
real estate by a husband for the benefit of his wife, who was entitled 
to dower, did not operate as a satisfaction of such right, unless it 
was expressly declared that the gift by the husband was in lieu of 
dower, or an intention to that effect could be clearly and manifestly 
inferred by reason of the wiU containing some provision inconsistent 
with the assertion of the wife's legal right to dower ; in which cases 
the wife could not claim the benefits given her under the will, and 
also her dower, but had a right to elect which she would take. (2 
Roper on Husb. and Wife, ch. 11, s. 3, p. 555 ; 1 Powell on De- 
vises, by Jarman, 447 — 455 ; Lawrence v. Lawrence, 2 Vernon, 
365 ; Freem. 244 ; 3 Brown's Pari. Cas. 484, S. C. ; Chalmers v. 
Stovil, 2 Vesey and Beam. 224 ; Dickson v. Robinson, Jacob's Rep. 
503; Reynard v. Spence, 5 Jurist, 478. But by sect. 10, "No 
gift or bequest made by any husband to or for the benefit of 
his widow of or out of his personal estate, or of or out of any of 
his land not liable to dower, shall defeat or prejudice her right to 
dower, unless a contrary intention shall be declared by his will." A 
bequest of personalty never operated in bar of dower, unless an in- 
tention to that effect clearly appeared. (Ayres v. Willis, 1 Vesey, 
sen. 230.) By sect. 11, " Nothing in this act contained shall pre- 
vent any court of equity from enforcing any covenant or agreement 
entered into by or on the part of any husband not to bar the right 
of his widow to dower out of his lands or any of them." By sect. 
12, " Nothing in this act contained shall interfere with any rule of 
equity, or of any ecclesiastical court, by which legacies bequeathed 
to widows in satisfaction of dower are entitled to priority over other 
legacies." The rule here alluded to is, that when a general legacy 
is given in consideration of a debt owing to the legatee, or of his 
relinquishing any right or interest, since the bequest is not made as 
a bounty, like other general bequests, but as purchase-money for the 
collateral right or interest, it will be entitled to a preference of pay- 
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inent to the other general legacies, which are merely voluntary. (1 
Roper on Legacies, 372, 2nd ed. ; 2 Williams on Execut. 839 ; 1 
Fonbl. on Equity, 372.) Upon this principle, when a legacy is given 
to a wife in lieu or satisfaction of dower, she is not, in case the assets 
should prove deficient, to abate in proportion to the other legatees. 
(Burridge v. Braddyl, 1 P.Williams, 127; Blower v. Morret, 2 
Vesey, sen., 420 ; Davenhill v. Fletcher, Ambler, 244 ; Heath v. 
Dendy, 1 Russell, 545.) We will now give the other sections of the 
statute, two of which enlarge the widow's right by giving her dower 
out of equitable estates, and mere rights of entry and action, while 
others restrict her right by making the husbuid's incumbrances 
available against her dower, and by enabling her husband to add re- 
strictions and conditions to her dower. By sect. 2, widows are en- 
titled to dower out of equitable estates ; it being enacted, " that when 
a husband shall die, beneficially entitled to any land for an interest 
which shall not entitle his widow to dower out of the same 
at law, and such interest, whether wholly equitable, or partly legal 
and partly equitable, shall be an estate of inheritance in posses- 
sion, or equal to an estate of inheritance in possession (other than 
an estate in joint tenancy [sect, xlv.]), then his widow shall be en- 
titled in equity to dower out of the same land." Formerly there was 
no dower out of an estate of which the husband was only entitled to 
the equitable interest, nor of an equity of redemption on a mortgage 
in fee. (Lewin on Trusts, ch. 25, pp. 519, 521 ; Curtis v. Curtis, 2 
Browns Chan. Cas. 630; Forder v. Wade, 4 Id, 521 ; Dixon v. 
Saville, I Id, 326.) We may also notice that in the cases of a mort- 
gagee in' fee, as also a trustee having the legal estate, their widows 
were at law entitled to dower thereout, but subject in equity to the 
same right of redemption or trust as their husbands were liable to ; 
but in fact a court of equity would always interfere to prevent their 
widows from asserting their legal title to dower out of such estates. 
Co. Litt. 205 a, n. (1) ; Hinton v. Hinton, 2 Ves. sen., 634 ; Lewin 
on Trusts, ch. 14, p. 242. By sect. 3 of the act, seisin of the hus- 
band is not necessary to give the wife dower, it being thereby enacted, 
" that when a husband shall have been entitled to a right of entry 
or action in any land, and his widow would be entitled to dower out 
of the same if he had recovered possession thereof, she shall be 
entitled to dower out of the same, although her husband shall not 
have recovered possession thereof; provided that such dower be 
sued for or obtained within the period during which such right of 
entry or action might be enforced." Formerly a right of entry or 
of action would not have entitled the wife to dower, but the husband 
must have been seised, though a seisin in law would have been 
sufldcient. (Sects, ccccxlviii., dclxxxi.; Co. Litt. 31 a.; 2 Prest. 
Abst. 297.) By sect. 5, priority is given to estates, charges, and 
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gpecalty debts, it being enacted "that all partial estates and 
inteiests, and all charges created by any disposition or will of a 
hushuid, and all debts, incumbrances, contracts, and engagements 
to which his land shall be subject or liable, shall be valid and effec- 
tual as against the right of his widow to dower." Formerly, after a 
title of dower had once attached, it was not in the power of the 
husband alone to defeat it by any act in the nature of alienation or 
charge, nor even by any involuntary act, as bankruptcy, &c. (Co. 
litt. 32 a.; Fitz. Nat. Brev. 147, E.; 3 Levinz, 386; Shepp. 
Toudist. 275; Stoughton v. Leigh, 1 Taunt. 410.) But incum- 
brances of the husband before the marriage were always entitled to 
a preference to widow's title to dower, but she was entitled to 
exonsration out of his general estate, if the incumbrances were of 
her husband's own contracting. (1 Roper's Husb. and Wife, 413.) 
By s. 8, dower is subject to restrictions, it being enacted " that the 
right of a widow to dower shall be subject to any conditions, restric- 
tiona or directions which shall be declared by the will of her 
husband duly executed as aforesaid." It must be borne in mind 
that the above statute does not extend to the dower of any widow 
who shall have been or shall be married on or before the 1st of 
January, 1834, and not even though the lands are acquired subse- 
quently to the passing of the act. Neale's Real Prop. Stats. 15. 



Sect. XXXVIl. Dower by custom of moiety or whole. — And note, 
that by the common law the wife shall have for her dower but the 
third part of the tenements which were her husband's during the 
espousals; but by the custom of some county, she shall have the 
half, and by the custom in some town or borough, she shall have 
the whole; and in all these cases she shall be called tenant in 
dower. [2 Black. Com. 132; 1 Steph. Com. 252; 2 Barton's 
Elem. Convey. 218 — 220; Robinson on Gavelkind, 159, 165.] 



Sect. XXXVIII. Dower ad ostium ecclesia et ex assensu pairis. — 
Also, there [were formerly] two other kinds of dower, viz. dower 
which was called dowment at the church door ; and dower called 
dowment by the father's assent. [2 Black. Com. 132, 133; 
1 Steph. Com. 252, 253, 254; sect, li.] 

Note. — Dower ex assensu patris (by the father's assent) and ad 
ostium ecclesia (at the church door) are abolished by 3 & 4 Will. 4, 
c. 105, 8. 13. 
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Sbct. XXXIX. Dower ad ostium ecclesue defined, — ^Dowmeit at 
the church door was, where a man of |^} age seised in fee sinpfe 
[sect, xlvi.], who was ahout to be marrjed to a woman, anc} i^hen 
he was come to the church door to be marrie<], there, after aftance 
and troth plighted between them, he endowed the woman of his 
whole laud, or of the half, or other lesser part thereof, and :here 
openly declared the quantity and the certainty of the land whicl she 
was to have for her dower. In this case the wife, after the death 
of her husband, might have entered into the said quantity of land 
of which her husband endowed her, without other assignment of 
any. [2 Black. Com. }32, 133, 134, note (p); 1 Steph. Com. 252; 
2 Barton's Elem. Convey. 220 Note to sect, zxxviii.; Watkios on 
Descents, p. 81 [p. 67, 4th ed.], note (i); Dyer, 278, pi. 4.] 



Sect. XL. Dower ex assensu patris defined, — Widow might enter 
without assignment, — Dowment by assent of the fetjier was, where 
the father was seised of tenements in fee, and his son and heir 
apparent, when he was about to be married, endowed his wife at 
the monastery or church door, of parcel of his father's lands or 
tenements with the assent of his father, and assigned the quan- 
tity and parcels. In this case, after the death of the son, the wife 
might have entered into the same parcel without the assignment of 
any. But it hath been said in this case, that it behoved the wife to 
have a deed of the father to prove his assent and consent to this en- 
dowment. M, 44 E. 3,/. 45. [2 Black. Com. 133 ; 1 Steph. Com. 
253 ; 2 Barton's Elem. Convey. 222 ; Note to sect, xxxviii.; Co. Litt. 
37 a., note (1); Dyer, 278, pi. 4 ; Watk. Desc. 81, note (i).] 



Sect. XLI. Wife might before entry waive dower ad ostium ecclesia, 
and ex assensu patris, — And if after the death of her husband she 
entered, and agreed to any such dower of the said dowers at the 
church door, &c., then she was concluded to claim any other dower 
by the common law of any of the lands or tenements which were 
her husband's. But if she would, she might have refused such 
dower at th ehurch door, &c., and then she might have been en- 
dowed after the course of the common law. [2 Black. Com. 135 ; 
1 Steph. Com. 26J ; Vernon's Case, 4 Coke's Rep. 1 b.; Peyton's 
Case, 9 Id. 79 b.; 2 Bart. Elem. Convey. 223.] 



Sect. XLII. In dower ex assensu patris, the husband must have 
been son and heir apparent, — ^And note, that no wife should have been 
endowed ex assensu patris in form aforesaid, but where her husband 



Skt6. 43, 44.] 07 Dovsii. 35 

was son and heir apparent to his father. Q»are, of these two cases 
pf lowment ad ostium ecclesia, &c., if the wife, at the time of the 
deaii of her husband, were not past the age of nine years, whether 
she should have had dower or no. [2 Barton's Elem. Convey. 222, 
and note (I); Co. Litt. 32 a., 35 b.] 



Sect. XLIII. Where the wife may enter without assignment of 
dower, and where not, — And note, that in all cases, where the cer- 
tainty appeareth what lands or tenements the wife shall have for her 
^owcr, there the wife may enter after the death of her husband 
without assignment of any. But where the certainty appears not, 
as to be endowed of the third part, to have in severalty, or the 
moiety according to the custom, to hold in severalty, in such cases 
it behoveth that her dower be assigned unto her after the death of 
her husband ; because it doth not appear before assignment what 
part of the lands or tenements she shall have for her dower. 
[RoUe's Abr. 681 ; Dyer, 343; Howd. Com. 529; Co. Litt. 34 b. ; 
1 Roper's Husb. and Wife, 385 ; 2 Barton's Elem. Convey. 253, 
254i and note (1); 2 Black. Com. 135; 1 Steph. Com. 254; 
prown V. Meredith, 2 Keen, 532 ; Doe v. Nist, 2 Car. and Payne, 
430.] 



Sect. XLIV. Bower of tenancy in common not assigned by metes 
and hounds. — But if there be two joint tenants [sect, xlv.] of certain 
land in fee, and the one alieneth that which belongeth to him, to 
another in fee who taketh a wife, and after dieth ; in this case, the 
wife for her dower shall have the third part of the moiety which her 
husband purchased, to hold in common (as her part amounteth) 
with the heir of her husband, and with the other joint tenant, which 
did not alien : for that in this case her dower cannot be assigned 
by metes and bounds. [2 Barton's £lem. Convey. 260 ; Perkins, 
411.] 

Note. — ^The reason for the above is, that the husband was seised 
at his death of a moiety as tenant in common, for the alienation of 
one of two joint tenants turns the estate into a tenancy in common ; 
(sect, ccxcii.; 1 Steph. Com. 317;) liis widow, therefore, succeed- 
ing to a third of his interest for Aer life, cannot enjoy it otherwise 
tiian he did ; so that she must of necessity hold it in common with 
her husband's heir, and with the surviving tenant in common. It 
would have been different if partition had been made before the 
husband's death ; for then he would have died solely seised of his 
moiety* and his widow's dower would be capable of being assigned 
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in severalty, and consequently by metes and bounds. Fitzherb. 
Nat. Brev. 149, I.; I Brownl. 127; 1 Roper's Husb. and Wife, 
393. 



Sect. XLV. No dower of an estate in Joint tenancy, — And it is 
to be understood that the wife shall not be endowed of lands or 
tenements which her husband holdeth jointly with another at the 
time of his death [note to sect, xxxvi.] ; but where he holdeth in 
common, otherwise it is, as in the case next aforesaid. [Sect. xliv. ; 
Fitzh. Nat. Brev. 147, E.. 150. R.; Noy's Max. ch. 8, p. 28 
[pp. 96, 97, Bythew. edit.]; Noy's Dial. 38, 39; Butler and 
Baker's Case, 3 Coke's Rep. 27 ; 2 Barton's Elem. Convey. 234, 
235 ; Comyn's Dig. tit. Dower (A. 6, ' 7) ; Reynard v. Spence, 
5 Jurist, 478; 4 Beavan, 109.] 



Sect. XLVI. Dowment ad ostium ecclesia by tenant in tail, not 
valid against issue or reversioner,^ And it is to be understood, that 
[formerly] if tenant in tail endowed his wife at the church door, as 
is aforesaid [sect, xxxix.], this should little or nothing at all avail 
the wife; for that, after the decease of her husband, the issue in tail 
might have entered upon her possession ; and so might he in the 
reversion, if there were no issue in tail then ahve. [Co. Litt. 38 a.; 
2 Barton's Elem. Convey. 221.] 



Sect. XLVII. Dowment ad ostium ecclesia by infant of his lands 
voidable by his heirs ; otherwise if ex assensu patris. — Also, if a man 
seised in fee simple being within age, endowed his wife at the 
monastery or church door, and died, and his wife entered ; in this 
case, the heir of the husband might have ousted her. But other- 
wise it was (as it seemeth) where the father was seised in fee, and 
the son within age endowed his wife ex assensu patris, the father 
being then of full age. [Sect, xxxix.; Co. Litt. 35 b., notes; 
2 Barton's Elem. Convey. 220, 221, 223; 2 Black. Com. 133; 
1 Steph. Com. 252.] 



Sect. XL VIII. Dower de la plus belle described, — ^Also, there 
[formerly was] another dower, which was called dowment de la 
plus belle. And this was in case where a man was seised of forty 
, acres of land, and he held twenty acres of the said forty acres of 
one, by knight's service, and the other twenty acres of another, in 
socage, and took wife, and had issue a son, and died, .his son being 
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within the age of fourteen years ; and the lord of whom the land 
was holden by knight's service (sect, cviii.), entered into the twenty 
acres holden of him, and held them as guardian in chivalry during 
the nonage [sects, ciii., civ.] of the infant, and the mother of the 
infant entered into the residue, and occupied it as guardian in 
socage : if in this case the wife brought a writ of dower against the 
guardian in chivalry, to be endowed of the tenements holden by 
knight's service, in the king's court, or other court, the guardian in 
chivalry might have pleaded in such case all this matter, and have 
shown how the wife was guardian in socage, as aforesaid; and 
might have prayed that it should be adjudged by the court, that the 
wife might endow herself de la plus belle, i. e. of the most fair of 
the tenements which she had as guardian in socage, after the value 
of the third part which she claimed by her writ of dower to have 
of the tenements holden by knight's service. And if the wife 
could not gainsay this, then the judgment should have been given, 
that the guardian in chivalry should held the lands holden of him 
(luring the nonage of the infant, quit from the woman, &c. [2 Black. 
Com. 132; Co. Litt. 38, 39; 2 Bartons Elem. Convey. 224.] 

Note. — This species of dower being merely a consequence of the 
tenancy by knight's service (sect, ciii.) was virtually abolished by 
the statute of 12 Chas. 2, c. 24, which converts such tenures into 
socage tenure. [2 Black. Com. 132; Co. Litt. 39 b., n. (3); 
2 Barton's Elem. Convey. 224 ; 1 Steph. Com. 252, 253.] 



Sect. XLIX. Dower de la plus belle, how assigned,'] — And note, 
that after such a judgment given, the wife might have taken her 
neighbours, and, in their presence, have endowed herself, by metes 
and bounds, of the fairest part of the tenements which she had as 
guardian in socage, to have had and to have held to her for term of 
her life ; and this dower was called dower de la plus belle^ [Co. 
Litt. 39; Comyn's Dig. tit. Dower (D)!]* 



Sect. L. Dower de la plus belle could only have been after judg- 
ment in the king's court. — And note, that buch dowment could not 
have been but wliere a judgment was gi^tn jji the kmg's court, or 
in some other court, &c. and thig was for the preservation of the 
estate of the guardian in chivalry dttring the nonage of the infant. 
[Comyn's Dig. tit. Dower (D).] 



Sect. LI. Enumeration of the various kinds of dower, — And so 
you may see [there were formerly] five kinds of dower, viz. dower 
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by the common law, dower by the custom, dower ad ostium ecclesia, 
dower ex assensu patris, and dower de la plus belle, [2 Black. Com. 
132, 133; 1 Steph. Com. 252, 253; Sects, xxxviii., xxxix., xl.] 



Sect. LII. 0/ what estate there shall be curtesy, — ^And memoran- 
dum, that in every case where a man taketh a wife seised of such an 
estate of tenements, &c. as the issue which he hath by his wife may 
by possibihty inherit the same tenements of such an estate as the 
wife hath, as heir to the wife ; in this case, after the decease of the 
wife, he shall have the same tenements by the curtesy of England, 
but otherwise not. [Sect, xxxv.; Noy's Dial. 41, 42; Perkins, 
sect. 465; 8 Coke's Rep. 35 b.; Sumner v. Partridge, 2 Atkyns, 
47; Note to sect, xxxv.; 1 Roper's Husb. and Wife, 28 — 30; 
1 Steph. Com. 246.] 



Sect. LIII. No dower if issue (if any were bom) could not by 
possibility inherit as heir, — And also, in every case where a woman 
taketh a husband seised of such an estate in tenements. Sac, so as 
by possibility it may happen that the wife may have issue by her 
husband, and that the same issue may by possibility inherit the 
same tenements of such an estate as the husband hath, as heir to 
the husband, of such tenements she shall have her dower, and 
otherwise not. For if tenements be given to a man, and to the 
heirs which he shall beget of the body of his wife, in this case the 
wife hath nothing in the tenements, and the husband hath an estate 
but as donee in special tail. [Sects, xxix. and liii.] Yet if the 
husband die without issue, the same wife shall be endowed of the 
same tenements ; because the issue, which she by possibility might 
have had by the same husband, might have inherited the same tene- 
ments. But if the wife (fieth, living her husband, and after the 
husband takes another wife, and dieth, his second wife shall not be 
endowed in this case, for the reason aforesaid. [Co. Litt. 19 a., 
31 b., 224 a.; 2 Black. Com. 131 ; Perkins, sect. 302; 1 Leonard's 
R. 66; Cro. Jac. 615; 2 Barton's Elem. Convey. 227; 1 Steph. 
Com. 249, 251.] 



Sect. LIV. Dos de dote non debet peii, — Note, if a man be 
seised of certain lands, and taketh wife, and after alieneth the same 
land with warranty [now abolished by 3 & 4 Will. 4, c. 74, c. 14], 
and after the feoffor and feoffee [sect. Ivii.] die, and the wife of the 
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feoffor bring an action of dower against the issue of the feoffee, and 
he vouch the heir of the feoffor, and hanging the voucher and 
undetermined, the wife of the feoffee brings her action of dower 
against the heir of the feoffee, and demand the third part of that 
whereof her husband was seised, and will not demand the third 
part of these two parts of which her husband was seised : it was 
adjudged, that she should have no judgmenl until such time as the 
other plea were determined. 

NoTB. — Coke says, " You may easily perceive by the context that 
this shaft came never out of Littleton's quiver of choice arrows." 
The meaning of this section is, that dower cannot be recovered of 
dower (I Roper's Hush, and Wife, 378, et seq.), and that as the 
writ of the feoffor's wife was depending, and the feoffee's wife 
sought dower only of such part of her husband's real estate as was 
claimed by the feoffor's wife, it did not appear but that the feoffee's 
wife might be claiming dower out of dower. It may be remarked 
that if the wife of a feoffor die after she have recovered her dower, 
and during the life of the wife of the deceased feoffee, then shall the 
wife of the feoffee be endowed of those lands which the wife of the 
feoffor had so recovered; for the diversity is between dower which a 
woman hath from her husband, as he was an heir, and of a pur- 
chaser in the hke case ; for if grandfather, father, and son be, the 
grandfather dieth seised, and after the father dieth, and the son 
doth endow the wife of the father, against whom the wife of the 
grandfather doth bring dower, and recovereth, and after the wife of 
the grandfather dieth, the wife of the father shall hot be endowed of 
the part assigned to the grandmother for her dower, for now in 
judgment of law the father never had but a reversion. (5 Edw. 3, 
Voucher, 249, cited Bustard's Case, 4 Coke's Rep. 122; Co. Litt. 
31 a. [w], 31 b. [x] ; 1 Roper's Hush, and Wife, 345, 376.) With 
respect to what is said of a writ of dower and of voucher, we may 
observe that dower may be recovered by a writ of right of dower 
(which, however, is obsolete in practice), and by a writ of dower, 
unde nihil hahet. (3 Steph. Com. 657.) The writ is brought 
against the immediate tenant of the freehold, who, if not the heir, 
may vouch the heir ; that is, call on him as the person who will 
defend the title instead of himself. (Comyn's Dig. tit. Pleader 
(2 Y. 18) ; Archb. Plead, and Evid. 413, 422.) If the vouchee do 
not appear after being duly summoned, judgment is given that the 
demandant recover seisin of the third part of the lands ; so, if he 
appear and enters into warranty, and plead riens per discent. In 
other cases where the vouchee appears and enters into warranty, he 
stands in the place of the tenant, and the demandant is then obliged 
to count de novo against him as tenant. 2 Coke's Instit. 241 ; 
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Comyirs Dig. tit. Tleader (2 Y. 18, 19); Archb. Plead, and Evid. 
413, 422. This will sufficiently explain what is stated in the above 
section as to a writ of dower and voucher. 



Sect. LV. Wife of. a man attainted of felony not dowable at 
common law, but is so now. — And note, Vavisor saith, that if a man 
be seised of land and committeth felony, and after alieneth, and 
after is attaint, the wife shall have a good action of dower against 
the feoffee ; but if it be escheated to the king, or to the lord, she 
shall not have a writ of dower. And so see the difierence, and inquire 
what the law is herein. 

Note. — Coke in his Comment on this section says that it is an 
addition by some other than Littleton, and (he adds) explosa est lute 
opinio ; for it is clear that the wife at the common law should not 
have been endowed against the feoffee. Littleton likewise, in 
sect. 747, expressly states that at the common law the wife of one 
attainted of felony shall not be endowed. But by 1 Edw. 6, c. 12, 
and 5 Edw. 6, c. 1 1 , the wife will not lose any title of dower pre- 
viously accrued, by the attainder of her husband, for any manner of 
murder or other felony. Co. Litt. 41 a.; Dyer, 140; Gary's Com- . 
mentary on Littleton, 113; 1 Steph. Com. 250, 251 ; Bythewood's 
Note to Noy's Max. pp. 343, 344. The widows of traitors are 
deprived of dower. 1 Steph. Com. 251 ; Co. Litt. 41 a.; Com. 
Dig. tit. Dower (F. 1); 1 Roper's Husb. and Wife, 539. 



CHAP. VI.— TENANT FOR TERM OF LIFE. 

Sect. LVI. The estate of tenant for life defined. — ^Tenant for 
term of life is, where a man letteth lands or tenements to another 
for term of the life of the lessee, or for term of the life of another 
man. In this case, the lessee is tenant for term of life. But by 
common speech, he which holdeth for term of his own life, is called 
tenant for term of his life; and he which holdeth for term of 
another's life, is called tenant for term of another's man's life. 
[2 Black. Com. ch. 8; 2 Barton's Elem. Convey, ch. 6; Noy's 
Max. ch. 9; Noy's Dial. pp. 10, 11; Watkins Princ. Convey, 
ch. 3, 4, and 5 ; 1 Stepb. Com. ch. 4.] 

Note. — Though Littleton speaks of no other species of tenants 
for life than those who are tenants for their own lives, and those 
who are tenants for the life cf another person, yet there may be 
added to this definition those who hold for the term of their own 
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lives, and the life of some other person also. See Co. Litt. 41 h.; 
Briidnell's Case, 5 Coke's Rep. 9 b.; Roper's Case, Id, 13 a.; 
Utty Dale's Case, Cro. Eliz. 182; 2 Barton's Elem. Convey. 120, 
121. The tenants in dower and curtesy have estates for their own 
lives. See sects, xxxv., xxxvi. So for the purposes of alienation, 
title, and forfeiture, the tenant of an estate tail after possibihty of 
issue extinct (sect, xxxii.) is considered as having inerely an estate for 
life. (1 Preston on Abstracts, 447, 449; Co. Litt. 27 b., 28 a.; 
Piatt V. Powles, 2 Mau. and Selw. 65 ; Comyn's Dig. tit. "Estates," 
(C); 2 Black. Com. 124, note (9) by Hovenden ; Watk. Princ. 
Convey, by Morley and Coote, 97.) It must also be borne in mind 
that a demise to another for a time indeterminate passes an estate for 
the life of the lessee, if livery be made where it is required, or where 
not required, if the deed be delivered. (Comyn's Dig. tit. Estates 
(E. 1); Co. Litt. 42 a.; 2 Jurist, 459; 5 Id, 459; 2 Man. and 
Gran. 19; 2 Black. Com. 121; 1 Steph. Com. 239, 240. Thus, 
" if I make a lease to another till I go to Westminster, the lessee 
has an estate for [his own] life. So if A. leases to B. till A. make 
J. S. bailiff of his manor, B. has the freehold in him ; for since 
there is no particular time specified, but it is left indefinitely when I 
shall go to Westminster, or J. S. shall be made bailiff of the manor, 
and these contingencies may or may not happen during the life of 
the lessee, and the livery (see note to sect. Ixix.) transfers the free- 
hold to him ; so he must consequently, by the words of the gift, 
enjoy it during his life, if none of these contingencies happen in that 
time, upon which his estate is to determine." (1 RoUe's Abr. 844. 
See also Bacon's Abr. "Estate for Life" (A.); Dyer, 300 b.; 
Note 243 to Co. Litt. 42.; Hewlins v. Shippam, 5 Barn, and Cres. 
229.) However, where livery is required (sect, lix.), if it be not 
made, the lessee will take an estate at will (sect. Ixviii.) only. 
Brooke's Abr. tit. "Lease," pi. 67; 8 Coke's Rep. 96; 2 Jurist, 
459; post, sect. Ixx.; Noy's Max. 152, Byth. edit.; I Steph. 
Com. 469. 



Sect. LVII. Explanation of the words ** feoffor" and ** feoffee ;** 
'* donor** and ** donee ;" ** lessor" and "lessee," Who is tenant of 
the freehold. — ^And it is to be understood, that there is feoffor and 
feoffee, donor and donee, lessor and lessee. Feoffor is properly 
where a man enfeoffs another of any lands or tenements in fee 
simple : he which maketh the feoffment is called the feoffor, and he 
to whom the feoffment is made is called the feoffee. And the donor 
is properly where a man giveth certain lands or tenements to another 
in tail : he which maketh the gift is called the donor, and he to 
whom the gift is made, is called the donee. And the lessor is pro- 
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perly where a man letteth to another, lands or tenements for term 
of life, or for term of years, or to hold at will : he which maketK 
the lease is called lessor, and he to whom the lease is made, is called 
lessee. And every one which hath an estate in any lands or tene- 
ments for term of his own or another man's life, is called tenant of 
freehold, and none other of a lesser estate can have a freehold : but 
they of a greater estate have a freehold ; for he in fee simple hath ti 
freehold, and tenant in tail hath a freehold, &c. [2 Black. Com. 
140, note (a), 316, 317; I Steph. Com. 264, note (g), 475; 
Watk. Convey, ch. 3.] 



CHAP, til.— TENANt FOR TERM OP YEARS. 

Sect. LVIII. Tenancy for years defined. — Debt or distress may he 
had for arrears of rent. — Nil hahuit in tenementis. — Tenant for 
tc^ of years is, where u man letteth lands or tenements to another 
for term of certain years, after the number of years that is accorded 
between the lessor and the lessee. Aifd when the lessee entereth 
by force of the lease, then is he tenant for term of years; and if the 
lessor in such case reserve to him a yearly rent upon such lease, he 
may choose to distrain [sect. 213, et seq.^ for the rent in the tene- 
ments let, or else he may have an action of debt foi^ the arrearages 
against the lessee. But in such case it behoveth that the lessor be 
seised in the same tenements at the time of his lease ; for [formerly] 
it was a good plea for the lessee to say, that the lessor had nothin|^ 
in the tenements at the time of the lease, except the lease be made 
by deed indented [note to sect. 370], in which case such plealieth 
not for the lessee to plead. [2 Black. Com. ch. 9 ; Corny n's Dig. 
tit. "Estates" (G.); Noy's Max. ch. 10; 1 Steph. Com. ch. 5; 
2 Barton's Elem. Convey, ch. 11 ; 4 Jarman's Convey, by Sweet, 
p. 225, et seq.; Watkins Princ. Convey, ch. 2.] 

Note. — On the demise of a term, no estate is vested in the 
lessee, but he has a mere right of entry, and his interest till he 
enters is termed an interesse termini, (Watkins Princ. Convey. 33, 
and Note by Mbrlcy and Coote ; Bacon's Abr. tit. "Leases" (M.); 
Saffyn's Case, 5 Coke's Rep. 124; Doe v. Walker, 5 Bam. and 
Cres. Ill; 4 Jarman's Convey, by Sweet, 311; 2 Black. Com. 144; 
1 Steph. Com. 268, 476 ; Neale v. Mackenzie, 1 Mees. and Wels. 
747; Comyn's Dig. tit. "Estates" (G. 14); 2 Barton's Elem. 
Convey. 425.) It must be bomei in mind, however, that this is 
intended of common law leases^ and does not stpply to terms created 
by a bsirgdn and dale for a year, or for years, by a person seised of 
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the freehold, or to terms created by waiy of limitation of use in any 

conveyance to, or declaration of uses, whether such terms are 

intended to take immediate effect or to give a future interest ; since 

in the first instance those terms vest immediately and are under the 

statute of uses executed so as to become an actual estate taithout 

entry, immediately on the execution of the bargain and sale, or 

ether conveyance, by which they were created ; and in the latter 

instance, they are executed by virtue of the same statute and confer 

an actual estate without entry, when the period arrives at which they 

are intended to take effect in interest, unless a disseisin be previously 

committed. (Note by Morley and Coote to Watk. Princ. Convey. 

35 ; 1 Steph. Com. 492, 494, 496 ; 2 Black. 338, 339 ; 2 Barton's 

Elem. Convey. 425, 426.) It should be stated in the deed that 

it is intended to operate under the statute of uses, for if it may 

operate either under that statute or at common law, the lessee (and 

he only can do so) must show his election to take under the statute. 

(Hey ward's Case, 2 Coke's Rep. 35 b.; Roach v. Wadhara, 6 East, 

302; Miller v. Green, 1 Moore and Scott, 199; 4 Jarman's Convey. 

by Sweet, 312, et seq.) It may here be mentioned that in the case 

of Miller v. Green (1 Moo. and Sc. 199), the court considered 

that any act amounting to an acceptance of a common law lease (as 

the execution of the lease) would he equivalent to entry by the 

lessee, but the doctrine is a doubtful one. See 4 Jarman's Convey. 

314. It must be borne in mind, that as the rent is due upon the 

contract, the lessee must pay that to the lessor, even if he do not 

enter, or do any equivalent act. Bellasis v. Burbrick, 1 Ld. Raym. 

170; 1 Salk. 209, S. C; How v. Kennett, 3 Adol. and Ellis, 659. 

But if the defendant be sued for use and occupation only, entry 

miisf be shown. Edge v. Strafford, 1 Crompt. and Jerv. 391 ; 

Jones V. Reynolds, 7 Car. and Pay. 335 ; Roscoe's Evid. 195, 

5th edit.; WooUey v. Watling, 7 Car. and Pay. 610. 

The doctrine of Littleton, that it is a good plea for the lessee to 
say, tliat the lessor had nothing in the tenements at the time of 
granting a lease, hot by deed indented [see note to sect. 370], is 
not now law, for a tenant who has been let into possession of 
lands by another, or has acknowledged, with full means of know- 
ledge, the latter's title, as, for example, by payment of rent, will not 
be permitted to impeach his landlord's title. (Syllivan v. Stradling, 
1 Wilson, 208 ; Cooke v. Loxley, 5 Term Rep. 4 ; Dolby v. Ives, 
4 Jurist, 432 ; 2 Bing. N. C. 572 ; Cornell v. Scarall, 8 Bam. and 
Cres. 475; Roscoe's Evid. 194, 471, 5th edit.; Doe v. Brown, 
7 Adol. and Ellis, 447.) A plea, therefore, of nil habuit in tene- 
mentis [had nothing in the tenements], in replevin (Syllivan v. 
Stradling, 2 Wilson, 208; Roscoe's Evid. 471, 5th edit.; 1 Chit. 
Plead. 577, 2d edit.), or in debt or assumpsit for rent without setting 
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out an indenture (5 Term Rep. 4; I Wilson, 314; Curtis v. Spitty, 
1 Bing. N. C. 15, 736), may be demurred to. (1 Chit. Plead. 
592, 2d edit.) Rut a tenant may show that the landlord's title has 
expired, if he have renounced his title, and commenced a fresh 
holdmg under another person. Gravenor v. Woodhouse, I Bing. 
38, 43 ; Doe v. Edwards, 5 Barn, and Adol. 1065 ; Doe v. Brown, 

7 Adol. and Ellis, 447; Roscoe's Evid. 199, 472, 5th edit. It is 
clear, as stated by Littleton, that where the lease is by indenture, 
the defendant cannot plead with effect that the lessor had nothing 
in the tenements at the time of the lease [nil habuit in ienementis]. 
Palmer v. Ekins, Strange, 818; 11 Modem Rep. 411 ; Ld. Raym. 
1150, S. C. ; Wilkins v. Wingate, 6 Term Rep. 621; Blake v. 
Foster, 8 Term Rep. 487 ; Selwyn's Nisi Prius, tit. *' Covenant ;" 
Comyn's Dig. tit. Pleader (2 W. 48); 1 Chit. Plead. 591, 2d edit; 
Harrison's Woodfall's Landl. and Ten. 651, edit, of 1831. As we 
are speaking of indentures, we may here observe that by sect. 5 of 

8 & 9 Vict. c. 106, a deed executed after the 1st of October, 1845, 
purporting to be an indenture, shall have the effect of an indenture, 
although not actually indented. See further' sect, ccdxx., and note 
thereto. 



Sect. LIX. Lease for years does not require livery; but lease for 
life does [except under statute of uses'] . — And it is to be understood, 
that in a lease for years, by deed or [formerly] without deed, there 
needs no livery of seisin to be made to the lessee, but he may enter 
when he will, by force of the same lease. But of feoffments made 
in the country, or gifts in tail, or lease for term of life ; in such 
cases, where a freehold shall pass, if it be by deed, or [formerly] 
without deed, it behoveth to have livery of seisin. [2 Black. Com. 
314, 318; 1 Steph. Com. 268, 472, 475.] 

Note. — Littleton speaks of a lease without deed, and so till 
lately (except, indeed, of incorporeal things, which must always 
have been by deed, 4 Jarman's Convey, by Sweet, 254, 309 ; Co. 
Litt. 49 a.; Bird v. Higginson, 5 Adol. and Ellis, 824; Rex 
V. Marq. Salisbury, 8 Adol. and Ellis, 716; 1 Steph. Com. 476, 
note (p) ; Reg. v. Hockworthy, 2 Nev. and Perry, 391), a deed 
was not requisite. Formerly a lease for any term of years was good 
by parol (4 Jarman's Convey, by Sweet, 309), and Hvery was not 
requisite (1 Steph. Com. 475) ; but by the statute of frauds 
(29.Chas. 2, c. 3, ss. 1, 2), all leases, except those not exceeding 
three years with a rent of not less than two-thirds of the improved 
value, must have been put into writing, and have been signed by 
the lefisor or his agent lawfully authorised by writing. (4 Jarman's 
Convey, by Sweet, 309 ; 1 Steph. Com. 268, 272, 473 ; Edge v. 
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Stafford, 1 Crompt. and Jerv. 391 ; 1 Tyrwh. 295; Lord Bolton v. 
Tomlin, 5 Adol. and Ellis. 856.) But now by sect. 4 of 8 & 9 
Vict. c. 106, "a lease, required by law to be in writing, of any 
tenements or hereditaments, made after the Ist of October, 1845, 
shall be void at law unless made by deed," So that now a lease 
must, except where valid, if made by parol, under the statute of 
frauds, be by deed. As to the difference where the lease for life is 
made to operate under the statute of uses, see note to sect. Iviii. 

A feoffment is the most ancient method of conveyance of an 
estate of freehold in possession in a corporeal hereditament. A 
reversion or remainder, indeed, and the particular estate on which 
it is expectant, may be created by the same feoffment. And so a 
freehold reversion already created, if expectant on a particular estate 
for years, may be transferred by feoffment, with the consent of the 
particular tenant. (2 Co. Litt. 48 b. [d] ; 2 Black. Com. 310, 
314 ; 1 Steph. Com. 468, and note (c) ; Sect, dlxvii.) The feoff- 
ment has in modem times almost fallen into desuetude, and will 
become less usual now, as it is enacted by sect. 2 of the 8 & 9 
Vict. c. 106, " that after the 1st day of October, 1845, all corporeal 
tenements and hereditaments shall, as regards the conveyance of 
the immediate freehold thereof, be deemed to lie in grant as well as 
in livery," and then it is provided " that every deed which, by force 
only of this enactment, shall be effectual as a grant, shall be charge- 
able with the stamp duty with which the same deed would have 
been chargeable in case the same had been a release, founded on a 
lease or bargain and sale for a year, and also with the same stamp 
duty (exclusive of progressive duty) with which Such lease or bar- 
gain and sale for a year would have been chargeable." We may 
observe here, for the sake of explaining the preceding, that cor- 
poreal hereditaments in possession were said to lie in livery, whilst 
incorporeal things, and incorporeal things in expectancy, as livery 
could not be given of them, were said to lie in grant. (2 Black. 
Com. 317; 2 Coke's Rep. 31 b. ; Doe v. Cole, 7 Barn, and Cres. 
243 ; 1 Steph. Com. 474.) In the above section Littleton speaks 
of a feoffment without deed, but by s. 3 of 8 & 9 Vict. c. 106, it is 
enacted "that a feoffment made after the Ist of October, 1845, 
other than a feoffment made under a custom by an infant, shall be 
void at law unless evidenced by deed. In early times livery alone 
was necessary to pass an estate in lands, and no deed or writing 
was necessary, though it afterwards became usual to evidence the 
livery by deed. And by the statute of frauds (29 Chas. 2, c. 3, 
8. 1), no estate created by livery of seisin only, and not in writing 
signed by the party oi' his agent, shall be of any force except to 
constitute an estate at will. A writing thus became necessary, and 
now, as we have seen, a deed is requisite, (See hereon 2 Black. 
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Com. 310—316; 1 Steph. Com. 467—474; 4 Jurist, 1075; Noy's 
Max. 154, 155, Byth. edit; Notes to Co. litt. 42a.) Whilst 
speaking of the statute of 8 & 9 Vict. c. 106, in relation to feoff- 
ments, it may be observed that by s. 4, " a feofiment made after 
the 1st of October, 1845, shall not have any tortious operation." 
We shall explain this in a note to sect. dczi. livery on a feoffmoit 
is still, therefore, necessary, and, indeed, is so indispensable, that 
without it, as we have before stated (note to sect. Ivi.), a mere 
estate at will would pass. 1 ^tepb. Com. 469; 2 31ack. Com. 
311 ; 4 Barton's Elem. Convey. H7; Noy's l^ax. 152, Bytji. edit. 



Sect. LX. Livery must be made on lease for years [except under 
statute of uses'], the remainder over for life, S^c, — ^But if a man 
letteth lands or tenements by deed, or formerly] without deed, 
for term of years, the remainder over to another for life, or in tail, 
or in fee ; in this case it behoveth, that the lessor make livery of 
seisin to the lessee for years, otherwise nothing passeth to them 
in the remainder, although that the lessee enter into the tenements. 
And if the termor in this case entereth before any livery of seisin 
made to him, then is the freehold, and also the reversion, in the 
lessor. But if he maketh livery of seisin to the lessee, then is the 
freehold, together with the fee in them in the remainder, according 
to the form of the grant, and the will of* the lessor. [2 Black. 
Com. 166, 167; 4 Barton's Elem. Convey. 151; 1 Steph. Com. 
268.] 

Note. — See the difference where the deed takes effect under the 
statute of uses, stated note to sect. Iviii. 



Sect. LXI. — One livery sufficient where several lands in same 
county, but if in different counties, there must be livery in each 
county. — ^And if a man will make a feoffment, by deed, or [as he 
formerly mighi] without deed, of lands or tenements which he hath 
in divers towns in one county, the livery of seisin made in one 
parcel of the tenements in one town, in the name of all the rest, is 
sufficient for all other the lands and tenements comprehended within 
the same feoffment in all other the towns in the same county. But 
if a man maketh a deed of feoffment of lands or tenements in divers 
counties, there it behoveth in every county to have a livery of seisin. 
[Sects, ccccxvii. and ccccxviii. ; 2 Black. Com. 315, who refers to 
Lilt. s. 414, instead of the above section; Lockie v. Duniloe, Styles, 
^63; Doctor and Student, 3; Perkins, ss. 227, 228; Co. Litt. 
48 a.; Shepp. Touchst. 217; 4 Jarman's Convey, by Sweet, 41.] 
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Note. — ^Whien Little;ton says that on a feoffment of lands in 
divers counties, a livery must be made in eadti county* he must be 
understood to speajc of livery in d^ (see 2 Black. Com. 314; 
1 Steph. Com. 472), for one livery in law, or within view (sects, 
ccccxix. and ccccxx.; 2 Black. Com. 316), is sufficient in such 
case. (2 Bacon's Abr. 486; 4 Jarman's Convey, by Sweet, 41.) 
And even in one case of feo^menJt, of divers lands in one county, 
ijbere must be several livmes, namely, where the lands are in lease 
Ip several tenants; for as the livery must be made in such case, by 
!(ke leave of the tenant, and each tenant must consent for himself, 
there must, of necessity, be several Uveries. ? j^lack. Com. 316 ; 
Jeer's Rep. 18. 



Sect. LXII. A man may have a fee simple, Sfg. without livery on 
an exchange, — ^And in some cases a man shaU have, by the gnmt of 
another, a fee simple, fee tail, or freehold, without hyery of seisin. 
A^ if there be two men, and each of them is seised of one quantity 
of land in one county, and the one granteth his land to the other in 
exchange fo^r j|he laud whic^ the otiher hath, and in like manner the 
other granteth his land to the first grantor in exchange for the land 
which the first grantor hath ; in this case each may enter into the 
other's land, so put in exchange, without any livery of seisin ; and 
such exchange, made by parol, of tenements within the same county, 
without writing [was formerly] good' enough. [4 Barton's Elem. 
t?onvey. 791 ;" 1 Steph. Com. 477, 47S.] 

Note. — ^As to lands in several counties, see next section. Formerjiy, 
under t^e statute of frauds (29 Chas. 2, c. 3, ss. 1, 3), an exchange 
must, if it related to land for a larger interest than a term iof three 
years, have been in writing ; and now by section 3 of 8 & 9 Vict, 
c. 106, " an exchsmge of any tenements or hereditaments, not being 
copyholds, made after the 1st of October, lS45, shall fee void unless 
made by deed.** See as to things lying in grant, note to next section. 

Littleton speaks of the parties to the exchange entering into the lands 
exchanged, and we may notice that this shoi^d be before either party's 
death, or else the heir of the party dying may avoid the exchange. 
(Co. Litt. 51b. [f] ; Perkins, s. 284 ; Shepp. Touchst. 296 ; Turner 
V. Edgell, 1 Keen, 502 ; 4 Jarman's Convey, by Sweet, 2. 1 Steph. 
Com. 478 ; 2 Black. Com. 323.) If, however, the exchange be by 
lease and release, or other conveyance operating under the statute of 
uses (1 Steph. Com. c. 18), in which case, as the statute executes the 
use into possession, no entry is necessary. [Co. Litt. 271 b, n. (1), 
8. iii. ; 4 Barton's Elem. Convey. 198, note (2) ; 4 Jarman's Convey, 
by Sweet, 6.] 

In order to give an instrument the operation of an excjiange, the 
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word ** exchange" mast be used. (Co. Litt. 51 a. [e, f] and note 
(330) ; 2 Black. Com. 323 ; 1 Steph. Com. 477 ; 4 Barton's Elem. 
Convey. 193; Noy's Maxims, ch. 32.) If that word was omitted, 
the term mutual conveyances was applied to the transaction, and then 
none of the regular consequences of an exchange followed. (Eton 
College V. Bish. of Winchester, 3 Wils. 491 ; 1 Steph. Com. 478; 
Shepp. Touchst. 294 ; Bartnim v. Whichcote, 6 Simons, 86 ; Croome 
v. Lediard, 2 Myl. and Ke. 251 ; 4 Jarman's Convey, by Sweet, 2, 5.) 
The effect of the word " exchange'* formerly was an implied war- 
ranty and a condition to give a re-entry to either party upon all tiie 
land given in exchange, if he were put out of all or part of the land 
taken in exchange. (I Steph. Com. 452, 478 ; 2 Barton's Elem. 
Convey. 191, 192 ; Noy's Maxims, ch. 32 ; Bustard's Case, 4 
Coke s Rep. 121 ; 2 Black. Com. 300, 323 ; Shepp. Touchst. 290; 
4 Jarman's Convey, by Sweet, 2, 3.) Where one of the parties 
aliened, and his alienee was evicted, he could not re-enter into the 
lands exchanged. (4 Jarman's Convey, by Sweet, 3 ; Bustard's 
Case, 4 Coke's Rep. 121 ; 4 Barton's Elem. Convey. 191. And 
now it is enacted by s. 4 of 8 & 9 Vict. c. 106, " that an exchange 
executed after the 1st of October, 1845, shall not imply any condi- 
tion in law." 



Sect. LXIII. On an exchange of lands in different counties, there 
must be a deed. — ^And if the lands or tenements be in divers counties, 
viz., that which the one hath in one county, and that which the 
other hath in another county, there it behoveth to have a deed 
[formerly] indented made between them of this exchange. [Co. 
Litt. 51 b. [h] ; Perkins, ss. 258 — 266 ; 2 Barton's Elem. Convey. 
194 ; 4 Jarman's Convey, by Sweet, 2 ; Noy's Maxims, ch. 32.] 

Note. — A deed was always necessary if the things exchanged lay 
in grant, even though in the same county. 2 Barton's Elem. Con- 
vey. 194; Co. Litt. 51 b. [g, h] ; 4 Jarman's Convey, by Sweet, 
2 ; 1 Steph. Com. 477. The deed need not now be an indenture. 
8 & 9 Vict. c. 106, 8. 3 ; Note to sect. 62, ad fin. 



Sect. LXIV. In exchanges the estates must be equal. — ^And note, 
that in exchanges it behoveth, that the estates which both parties 
have in the lands so exchanged, be equal : for if the one willeth and 
grant that the other shall have his land in fee tail for the land which 
he hath of the grant of the other in fee simple, although that 
the other agree to this, yet this exchange is void, because the estates 
be not equal. 
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Sect. LXV. The lands need not he of equal value. — In the same 
manner it is, where it is granted and agreed between them, that the 
one shall have in the one land fee tail, and the other in the other 
land but for term of life ; or if the one shall have in the one land fee 
tail general, and the other in the other land fee tail especial, &c. 
So always it behoveth that in exchange the estates of both parties 
be equal, viz., if the one hath a fee simple in the one land, that the 
other shall have like estate in the other land ; and if the one hath fee 
tail in the one land, the other ought to have the like estate in the 
other land, &c., and so of other estates. But it is not necessary to 
exchange of the equal value of the lands ; for albeit that the land of 
the one be of a far greater value than the land of the other, this is 
nothing to the purpose, so as the estates made by the exchange be 
equal. And so in an exchange there be two grants, for each party 
granteth his land to the other in exchange, &c., and in each of their 
grants mention shall be made of the exchange. 

Note. — On the subjects of these two sections, see 4 Barton's 
Elem. Convey. 191, 196; Co. Litt. 50 b. 51 a.; 2 Black. Com. 
323; 1 Steph. Com. 477; 4 Jarman's Convey, by Sweet, 1, 2; 
Perkins, ss. 275, 280 ; Shepp. Touchst. by Preston, pp. 296. 998. 

It is not necessary, however, that the exchanging parties should 
be seised of an equal estate ; for if a tenant in tail, or a husband 
seised in right of bis wife, grant lands in fee in exchange with a 
tenant in fee, this is a good exchange until it be avoided by the issue 
or wife. (Co. Litt. 50 b. ; Perkins, ss. 280, 289 ; 4 Jarman's Con- 
vey, by Sweet, 2.) Where an exchange is voidable only, and not 
void as in the case of an exchange by an infant, or tenant in tail, the 
occupation of the exchanged lands by such infant after his majority, 
or by the issue in tail, operates as a confirmation. Co. Litt. 51 a. 

Exchanges of ecclesiastical property are provided for 55 Geo. 3, 
c. 147, bS Geo. 3, c. 52, and 1 Geo. 4, c. 6, by which spiritual per- 
sons, under certain regulations, are enabled to exchange the parson- 
age or glebe houses, or glebe lands, belonging to their benefices, for 
others of greater value, or more conveniently situated for their 
residence and occupation, and to annex such houses and lands so 
taken in exchange to such benefices as parsonage or glebe houses 
and glebe lands. 

Exchanges of lands in common fields are provided for by 4 & 5 
Will. 4, c. 30, the object of which act is to facilitate the exchange of 
lands lying intermixed and dispersed in common fields, meadows, and 
pastures, for other land lying therein, or being part of the enclosed 
lands in the same or any adjoining parish. 
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Sect. LXVI. Lessee for years may enter after lessor^s death, but 
feoffee, even if livery is to be by attorney, cannot enter after feoffor's 
death. — Also, if a man letteth land to another for term of years, 
albeit the lessor dieth before the lessee entereth into the tenements, 
yet he may enter into the same tenements after the death of the 
lessor [so that it be daring the term], because the lessee by 
force of the lease hath right presently to have the tenements 
according to the form of the lease. [Note to sect. 68.] But if 
a man maketh a deed of feoffment to another, and a letter of attor- 
ney to one to deUver to him seisin by force of the same deed ; yet if 
hvery of seisin be not executed in the life of him which made the 
deed, this availeth nothing, for that the other had nought to have the 
tenements according to the purport of the said deed, before livery of 
seisin made ; and if there be no livery of seisin, then after the decease 
of him who made the deed, the right of these tenements, is forthwith 
in his heir, or in some other. [2 RoUe's Abr. 9 ; Co. litt. 48 b. 
(5), 52 b. and notes 340, 341 ; Perkins, s. 188; 2 Barton's Elem. 
Convey. 157; Noy's Max. ch. 31; 3 Preston's Abstracts, 85 ; 1 
Steph. Com. 472.] 

NoTK. — Livery of seisin within view cannot be by attorney. (Co. 
Litt. 52 b. (5) ; Dyer, 233 ; 2 RoUe's Abr. 9 ; 2 Black. Com. 316 ; 
2 Barton's Elem. Convey. 158 ; 3 Preston's Abst. 88.) The appoint- 
ment of an attorney to give or receive livery in deed, must be by deed. 
Co. Litt. 48 b. (2) and note (313), 62 a. ; 2 Rolle's Abr. 8 ; 2 Barton's 
Elem. Convey. 155. 



Sect. LXVIL Writ of waste lay against tenent for term of half 
a year, SfC. — ^Also, if tenements were let to a man for term of half 
a year, or for a quarter of a year, &c., in this case, if the lessee 
committed waste, the lessor should have had a writ of waste against 
him, and the writ should have said, quod tenet ad terminum annorum ; 
but he should have had an especial declaration upon the truth of his 
matter, and the court should not have abated the writ, because he 
could not have had any other writ upon the matter. 

Note. — ^That on a lease for half a year or a quarter, or any less 
time, the lessee is for some purposes respected as a tenant for years, 
see 2 Black. Com. 140; 1 Steph. Com. 264; per Lord Ellen- 
borough in Lloyd v. Rosbee, 2 Campb. N. P. C. 453 ; Doe v. Roe, 
5 B. and Aid. 766; Selw. Nisi Prius, tit. "Debt," s. viii., note 84. 
but on a penal statute (as double yearly value for holding over under 
4 Geo. 2, c. 28, s. 1; 1 Steph. Com. 274; Peake's Evid. 314, 
4th edit.), it has been held that a tenant from week to week does 
not come under the description of a tenant for years. Per Ld. 
Ellenborough in Uoyd v, Rosbee, supra. See also. Doe dem. Carter 
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V. Roe, 10 Mees. and Wels. 670; 2 Dowl. N. S. 449; 12 Law 
Journ. Rep. N. S. Excheq. 27. 

The writ of waste was given by the statute of Gloucester, 6 Edw. 
1, c. 5. (2 Coke's Inst. 299 ; 3 Black. Com. 225 ; Noy's Maxims, 
ch. 14 ; 3 Steph. Com. 506 ; 2 Black. Com. 283 ; Goldsmith's 
Equity, 43, 44, 3rd edit. ; 4 Jarman's Convey, by Sweet, 407, 408.) 
It was abolished by 3 & 4 Will. 4, c. 27, s. 36, and the remedy now 
for waste is by an action on the case, first given by 13 Edw. 1, c. 24. 
(2 Will. Saund. 252 a. b. ; Go. Litt. 54 b, n. (1) ; 4 Janhan's Con- 
vey, by Sweet, 408, and note (g) ; 1 Steph. Com. 506 ; Noy's 
Maxims, ch. 14, note by Bythewood.) No such action, however, 
lies for permissive waste. Sect. Ixxi. ; Co. Litt. 57 a, n. (1) ; Heme 
V. Benbow, 4 Taunt. 764; Gibson v. Wells, 4 Bos. and Pull. 291 ; 
Martin v. Gilham, 2 Nev. and Per. 568 ; 4 Jarman's Convey, by 
Sweet, 409, 410. As to the distinction between voluntary and per- 
missive waste, see sect. Ixxi. ; 2 Black. Com. 281 ; 3 Steph. Com. 
503 « A court of equity has jurisdiction to restrain waste, and also 
to relieve against a forfeiture for waste. 3 Steph. Com. 506 ; 1 
Story's Equity Jurisprud. 422 ; Co. litt. 54 a, n. (5), 63 a, n. (2) ; 3 
Atkyns, 95, 210 ; 1 Chanc. Cas. 95 ; Goldsmith's Equity, 43, 44 ; 
Noy's Maxims, 300, note by Bythewood. 



CHAP. VHL— TENANT AT WILL. 

Sect. LXVIII. Tenancy at will described, — Lessee entitled to 
emblements. — ^Tenant at will is, where lands or tenements are let by 
one man to another, to have and to hold to him at the will of the 
lessor, by force of which lease the lessee is in possession. In this 
case the lessee is called tenant at will, because he hath no certain 
nor sure estate, foi; the lessor may put him out at what time it 
pleaseth him. Yet if the lessee soweth the land, and the lessor, 
after it is sown, and before the corn is ripe, put him out, yet the 
lessee shall have the com, and shall have free entry, egress, and 
regress, to cut and carry away the com, because he knew not at 
what time the lessor would enter upon him. Otherwise it is if 
tenant for years, which knoweth the end of his term, doth sow the 
land, and his term endeth before the corn is ripe. In this case the 
lessor, or he in the reversion, shall have the com, because the lessee 
knew the certainty of his term, and when it would end. [2 Black. 
Com. 145 — 147; 2 Barton's Elem. Convey. 489, 495; Noy's 
Max. ch. 11 ; Co. Litt. 55 a, notes (1, 3, 4, 13, 14, 15), 270 b, 
n. (1) ; 1 Steph. Com. 269—273.] 
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Note. — ^The courts have of late years leaned as much as possi» 
ble against construing demises, where no certain term is mentioned, 
to be estates at will ; but have held them to be tenancies from year 
to year (especially where an annual rent is reserved, Braythwaite v. 
Hitchcock, lOMees. and W. 494), determinable by either party on a 
six months* notice to quit, ending with the current year of the tenancy 
(Richardson v. Langridge. 4 Taunt. 128 ; Wilkinson v. Hall, 3 Bing. 
N. C. 508; 4 Ycu. and Coll. 394; 1 Steph. Com. 271— 273). 
Though by the statute of frauds (29 Chas. 2, c. 3 ; 1 Steph. Com. 
268, 272, 476) no parol lease for above three years is to have any 
other effect than only as a lease at will ; yet such a lease by the 
construction of the courts enures as a tenancy from year to year, 
and requires, therefore, a regular notice to determine the interest, as 
in other similar holdings. (Doe v. Bell, 5 Term Rep. 471 ; 8 Id. 
3 ; Bythewood's Note to Noy's Max. p. 119; 1 Steph. Com. 272; 
Watk. Princ. Convey, ch. 1 ; 1 Steph. Com. 272.) However, an 
estate at ^\\\ arises in the following instances : — 

JFiV^^ where there is an express letting at will (Richardson v. 
Langridge, 4 Taunt. 128). Secondly, where the raising a tenancy 
from year to year by implication alone would make a forfeiture 
(Fenny v. Child, 2 Mau. and Selw. 255). Thirdly, where there is 
an entry with the consent of the legal owner of the land, but no ex- 
press agreement or conveyance which will confer a legal interest, nor 
any payment of rent to raise a constructive tenancy from year to year. 
This includes an entry under a deed of feoffment before livery of 
seisin, as in sect. Ixx. ; entries under other defective assurances (for 
distinctions on which head see third resolution in Buckler's Case, 2 
Coke's Rep. 55 b.) ; and also, it is presumed, entries under contracts 
for leases, where rent has not been paid (Braythwaite v. Hitchcock, 
10 Mees. and Wels. 494; Riseley v. Ryle, U Id, 16; 12 Law 
Journ. N. S. Exch. 38, S. C), or for the purchase of estates (Hegan 
V. Johnson, 2 Taunt. 148 ; Dunk v. Hunter, 5 Bam. and Aid. 322 ; 
Doe V. Jackson. 1 Barn, and Cres. 448 ; Doe v. Rock, 4 Man. and 
Grang. 30; 1 Car. and Marsh. 549, S. C). A cestui que trust is 
only, at law, tenant at \vill, or \t sufferance to his trustee (Geary v. 
Bearcroft, Orl. Bridgman, 486, 490 ; Lewin on Trusts, 481 ; Note 
by Morley and Coote to Watk. Convey, p. 12; Shelford's Real 
Prop. Stats. 133, 3rd edit.; 1 Ventr. 329; 1 Ld. Raym. 316.) 
But in equity the cestui que trust is looked on as the owner, and 
may compel the trustee to put him in possession, or to execute 
conveyances as he may direct. (Lewin on Trusts, 476, 486; 
Watts V. Turner, 1 Russ. and Myl. 634.) As to the estate of 
a mortgagor, see post, sect. 332. See on the above subjects the 
elaborate note of Messrs. Morley and Coote to Watk. Princ. Con- 
vey, ch. 1 ; 1 Steph. Com. 270 — 273 ; Bythewood's Note to Noy's 
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Max. ch. 11 ; 2 Barton's Elem. Convey. 489 ; Notes to Co. Litt. 
55, 170 b. 

Littleton's words are, that the lessee at will shall have the emble- 
ments where the lessor determines the estate ; but where the lessee 
determines his estate by his own act, he shall not have the emble- 
ments ; for they go with the land. Co. Litt. 55 b [c] ; Oland's 
Case, 5 Coke's Rep. 116; Cro. Eliz. 461; Comyn's Dig. tit. 
" Biens" (G. 2) ; 2 Barton's Elem. Convey. 493, 494. 



Sect. LXIX. Tenant at will may enter to take away his goods 
after tenancy determined, — So may executors of tenant for life, SfC, — 
Also, if a house be let to one to hold at will, by force whereof the 
lessee entereth into the house, and brings his household stuff into 
the same, and after the lessor puts him out, yet he shall have free 
entry, egress, and regress, into the said house by reasonable time to 
take away his goods and utensils. So if a man seised of a house in 
fee simple, fee tail, or for life, hath certain goods within the said 
house, and makes his executors, and dieth ; whosoever after his de- 
cease hath the house, his executors shall have free entry, egress, and 
regress, to carry out of the same house the goods of their testator by 
reasonable time. [Co. Litt. 56 b. [c] ; 2 Barton's Elem. Convey. 
493 ; Comyn's Dig. tit. " Estates," (H. 9.)] 



Sect. LXX. A feoffment without livery creates an estate at 
will. — Also, if a man make a deed of feofPment to another of cer- 
tain lands, and delivereth to him the deed, but not livery of seisin ; 
in this case he to whom the deed is made, may enter into the land, 
and hold and occupy it at the will of him which made the deed, be- 
cause it is proved by the words of the deed, that it is his will that 
the other should have the land ; but he which made the deed may 
put him out when it pleaseth him. [See Notes to sects. 56, 59.] 



Sect. LXXI. Tenant at will not bound to repair. — Action may be 
brought against him for voluntary waste. — Also, if a house be leased 
to hold at will, the lessee is not bound to sustain or repair the house, 
as tenant for term of years is ti|d. But if tenant at will commit 
voluntary waste, as in pulling down of houses, or in felling of trees, 
it is said that the lessor shall have an action of trespass for this 
against the lessee. So if I lend to one my sheep to tathe his land, 
or my oxen to plough the land, and he killeth my cattle, I may 
well have an action of trespass against him, notwithstanding the 
lending. 
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NoTB. — As to non-liability of tenant at will to repair, see Comyn's 
Dig. tit. Estates (H. 5) ; 2 Barton's Elem. Convey. 492 ; 1 Cmise's 
Digest, tit. ix., ss. 14, 15 ; WoodM's Landl. and Ten. 433, 434. 

As to liability of tenant at will for waste, it is clear that he cannot 
be sued for permissive (note to sect. 67) waste. (Countess of 
Shrewsbury's Case, 5 Coke's Rep. 13 b. ; Cro. Eliz. 777, 784 j 
Comyn's Digest, tit. " Waste " (C. 5) ; 3 Levinz, 359 ; Co. litt. 
57 a (1).) But it is well established that an action will lie against 
tenant at will for voluntary waste, (Co. Litt. 57 a. [g] and note (2) ; 
Countess of Shrewsbury's Case, 5 Coke's Rep. 13b.; Littleton's 
Rep. 15 ; Dyer, 122 b. ; 2 Barton> Elem. Convey. 493. 

As to bringing trespass against the bailee of cattle for injuries to 
them, it may be observed that where the injury is such as amounts 
to a total destruction of the thing or cattle bailed, trespass will lie, 
because the destruction amount fto a determination of the bailee's 
s.pecial property, and the owner becomes thereby entitled to the 
^mmediate possession ; but for any mere abuse of the thing bailed, 
ot amounting to a destruction, ttespass will not lie, but an action 
On the case must be brought for an injury to the bailor's rever- 
sionary interest. We are supposing that the bailee has a special 
property as against the bailor, for, if noti tres^asis may be maintained 
even where there is no total destruction. Sfee Browne oh Actions at 
Law, p. 404 ; Bacon's Abr. tit. Trespass, 645 ; Co. Litt. 57 a. [k] ; 
7 Term Rep. 12; 5 Barn, and Aid. 826; 3 Campb. 187 ; Lotan v. 
Cross, 2 Campb. 464 ; Countess of Shrewsbury's Case, 5 Coke's 
Rep. 13 b., 14 a. 



Sect. LXXIL On lease at will, lessor may distrain or have action 
for arrears of rent. — Note, if the lessor upon a lease at will reserve 
to him a yearly rent, he may distrain for the rent behind, or have 
for this an action of debt at his own election. [Noy's Max. ch. 11, 
p. 30 [p. 118, Byth. edit.]; Co. Litt. 57 b, n. (1); Dyer,' 14; 
Comyn's Dig. tit. Estates (H. 4) ; 2 Barton's Elem. Convey. 492.] 

NoTB. — Formerly impounding the distress on the premises was 
held to be a determination of the will (Co. Litt. 57 b. [k] ; 2 Black. 
Com. 146), but as a landlord is now authorised to impound the dis- 
tress on the premises, it should seem that it will not now determine 
the tenancy. (Preston's Estates, 66G, 672; 2 Bart. Elem. Convey. 
492.) But Mr. Seij. Stephen (2 New Com. 271) lays down the 
law as stated by Coke, and does hot advert to the statute entitling 
the landlord to impound the distress on the premises. 
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CHAP. IX.— OF TENANT BY COPY OF COURT ROLL. 

Sect. LXXIIL Tenancy by copy of court roll defined.— ^TenKot by 
copy of court roll is, as if a man be seised of a manor, within which 
manor there is a costom which hath been used time oat of mind of 
man, that certain tenants within the same manor have used to have 
lands and tenements, to hold to them and their heirs in fee simple, 
or fee taQ, or for term of life, &c., at the wiU of the lord according 
to the custom of the same manor. [Fitzherbert's Nat. Brev. 
12 C; 2 Black. Com. 95, 98; 1 Steph. Com. 201—218; 2 Id. 
ch. 23; 3 Barton's Elem. Convey. 1 — 217; Gilbert's Tenures, 
155, ad finem, and the notes thereto of Mr. Watkins; Hargrave 
and Butler's Notes to Co. litt.] 

Note. — ^The tenant by copy of court roll is the same as is 
ordinarily denominated a copyholder. There has been a great deal 
of discussion as to the origin of copyholds. See Fitzherbert's Nat. 
Brev. 12 C; Brooke's Abr. tit. Villenqge, 63; Bacon's Use of 
the Law, p. 43 ; 2 Black. Com. 95 ; Coke's Copyh. s. 32; 1 Black. 
Law Tracts, 119; Gilbert's Tenures, 156, 409, 462, by Watkins; 
2 Douglas, 698, 724; Christian's Note to 2 Black. Com. 95. 
Mr. Just. Wilmot (3 Burr. 1543) considered copyholders as form- 
ing "a middle state between freeholders and villeins.*' And see 
Stuart's Dissert, p. 5, s. 2, p. 283. The term copyhold has not 
always the same meaning, being som^mes used in a restricted, and 
in other cases, in a more extensive sense. Thus, Mr. Seijt. Stephen 
(1 Com. 210) says, **The tenure that we have been describing is 
copyhold commonly so called, or tenure by copy of court roll, at 
the will of the lord, according to the custom of the manor ; which, 
as we have seen, is lioeally descended from the ancient one of pure 
villeinage. In the division, however, that we formerly made of 
tenures [namely, into knight service, free socage, and copyhold, 
including under the last pure villemage, and villein socage] the 
term copyhold is to be understood in a larger sense, and as import- 
ing (according to the view sanctioned by the highest authorities) 
every customary tenure (that is, every tenure depending on the par- 
ticular custom of a manor) as opposed to free socage or freehold ; 
which may now (since the abolition of knight service) be considered 
as the general or common law tenure of the country. And copy- 
hold, in this wider application of the term, comprises, besides the 
principal and common kind that we have jast been describing, two 
varieties, viz., ancient demesne, and customary freehold." 

Littleton in the above section speaks of a copyhold being entuled, 
as to which some have thought that it could not be. (Cro. Eliz, 



46 Littleton's tenures. [Sect. 73. 

308, 907; Moor, 753; Cro. Car. 43, 131, 411 ; GUbert's Tenures, 
164, et seq.) In the case of Rowden v. Malster, (Cro. Car. 43) 
the Lord Chief Baron objected against entailing copyhold lands, that 
it would introduce a perpetuity, because no fine or recovery could 
have been suffered of them ; and so the owner could not dispose of 
them. He also said that no custom could make the statute extend 
to copyholds, because it is laid down in Littleton (sect, xiii.) that all 
the estates at common law were fee simple ; and so there could be 
no custom to entail copyhold lands before the statute ; and since 
that statute there could not be ; because no estate in copyhold is 
grantable but time out of mind ; and the statute de donis is within the 
time of man's memory. Upon this latter arg\iment Lord Chief Baron 
Gilbert (Tenures, pp. 170, 171) says, "Those that are against 
the entailing copyhold lands, assert that the estate tail of copyhold 
land mentioned by Littleton (sect. Ixxiii.) must be understood a fee 
simple conditional at common law, or else he contradicts himself; 
for he says in another place (sect, xiii.) that all inheritances at 
common law were fee simple ; but it seems that may well enough 
be understood of freehold estates ; for one may lay a general rde 
for all lands, meaning freehold lands, which will not extend to 
copyhold lands." (See also the learned note of Mr. Watkins to 
Gilbert's Tenures, pp. 418— 428;. 3 Barton's Elem. Convey. 
45 — 49.) It is now fiilly settled that copyholds cannot at law be 
entailed except by custom, and that, therefore, in the absence of such 
a custom, a limitation of a copyhold to a man and *' the heirs of his 
body" will create, not an ^estate tail, but a fee simple conditional at 
common law. Doe v. Clark, 5 Bam. and Aid. 458; 2 Watk. 
Copy. 491, 4th edit.; Burton's Comp. 475; Comyn's Dig. tit. 
Copyhold (C. 8) ; Doe v. Truby, 2 WUl. Black. Rep. 946 ; 3 Doug. 
303, S. C. ; 2 Preston on Abst. 28, et seq.; 2 Black. Com. 113, 
372, note (5) by Christian ; 2 Steph. Com. 45. Whether or not 
there be a custom to entail, it is clear that any copyhold may be 
entailed in equity ; thus, if a surrender be made to a man and his 
heirs, and a trust be declared of such estate to another " and the 
heirs of his body." a court of equity will see it observed. 1 Watk. 
Copyh. 182; Gilbert's Ten. by Watk. 426, 427; 3 Barton's Elem. 
Convey. 47, note. 

It is to be observed that the words, " at the will of the lord,** are 
material in the definition of a copyhold ; for if. in pleading or 
speaking of this estate, those words be omitted, it will be intended 
to be a customary freehold (Co. Litt. 58 a, n. (1), and see Cro. Car. 
219), a species of tenure which, though it in some respects resembles 
freeholds, is in truth nothing more than a superior kind of copy- 
holds, held like them by copy of court-roll, but not at the will of 
the lord ; whence, for distinction's sake, they have been generally 
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denominated customary freeholds. See 1 Black. Law Tracts, 144, 
8vo. edit.; Ferryman's Case, 5 Coke's Rep. 84; 2 Black. Com. 
149; Co. Utt. 59 b.; Lewin on Trusts, ch. 25, p. 513; Bingham' 
y. Woodgate, 1 Russ. and Myl. 32; Taml. 183, S. C. ; 1 Steph. 
Com. 212, 213 ; 2 Scriven on Copyh. 679, 3rd edit. 



Sbct. LXXIV. Copyholder must not alien by deed, but by sur- 
render to the lord. — ^And such a tenant may -not alien his land by 
deed, for then the lord may enter as into a thing forfeited unto him. 
But if he will aMen his land to another, it behoveth him after the 
custom to surrender the tenements in court, 8cc., into the hands of 
the lord, to the use of him that shall have the estate, in this form, 
<MP to this effect : — 

A. of B. Cometh into this court, and surrendereth in the same 
court a mease, &c. into the hands of the lord, to the use of C. of D. 
and his heirs, or the heirs issuing of his body, or for term of 
life, &c. And upon that cometh the aforesaid C. of D. and taketh 
of the lord in the same court the aforesaid mease, &c. To haye 
and to hold to him and to his heirs, or to him and to his heirs 
issuing of his body, or to him for a term of life, at the lord's will, 
after the custom of the manor, to do and yield therefore the rents, 
seryices, and customs thereof before due and accustomed, &c., and 
giyeth the lord for a fine, &c., and maketh unto the lord his 
fealty, &c. [2 Black. Com. 96 — 98, and ch. 21, per totum; 
Comyn's Dig. tit. Copyhold (F.); Burton's Comp. 468; 1 Steph. 
Com. 208; 2 Id, 53, et seq,; 3 Barton's Elem. Convey. 69, 
et seq.'] 

NoTB. — Equitable interests in copyholds may pass by deed, or by 
will, and even pfior to 7 Will. 4 and 1 Vict. c. 26, no surrender to 
the use of the will was necessary. (2 Prest. Abst. 37 ; 3 Id. 176 ; 
Burton's Comp. 480, 514). Though formerly a surrender to the 
use of a will was necessary (Co. Litt. Ill b., n. (3); Gilb. Ten. 
822; Com. Dig. tit. Copyhold (F. 9); 2 Prest. Abst. 31; 3 Id. 
176,) to pass the legtd estate by devise, yet now by s. 3 of 7 WiU. 4 
and 1 Vict. c. 26, it is dispensed with. Though a surrender be 
necessary to bar a legal estate tail in copyholds, yet an equitable 
estate tail may be barred by either surrender or deed. 3 & 4 Will. 4, 
c. 74, ss. 50, 53 ; 2 Steph. Com. 59. 

Littleton speaks of a surrender in court, &c. into the hands of 
the lord, but a surrender out of court and to the steward will be 
good. Com. Dig. tit. "Copyhold" (F.); Co. Litt. 59 a. [1]; 
1 Salk. 184. Sfe sect. 79, and note. 

A fine is due to the lord on every alienation or descent. It is 
dther certain or uncertain, but in the latter case must not exceed 



two years improved value of the land. (1 Watk. Cof>yh. 308; 
Ld. Verukm v. Howard, 7 Bing. 327 ; 1 Steph. Com. 209 ; 2 Id. 
' 48 ; 1 Scriven's Copyh. 380, 2iid edit.) The fine is not due antil 
admittance (4 Coke'fi Eep. 28 a.; 1 Yentr. 260; 2 Jurist. 886), 
but if not then paid, it is a foifeiture (Co. litt. 60 a., n. (1); Com. 
Dig. tit. •' Copyhold" (H. 7 and M. 4) ; 1 Bam. and Adol. 736), 
or an action of debt, or indebitatus assumpsit may be brought. 
Comyn's Dig. tit. "Copyhold" (U. €); 3 Moore, 1717; 3 Burr. 
1717 ; 1 Scriven's Copyh. 409, 2nd edit. 

As to the mode of assessing the fine, «ee the late cases of ^ep- 
herd v. Woodford, 5 Mees. and Wek. 608 ; Wilson v. Hoare, 
2 Per. and Dav. 659 ; 10 Adol. and Ellis, 236, S. C. ; Hoare v. 
Wilson, 10 Adol. and EL. 245, note ; Richardson v. Kensit, 5 Man. 
and Gr. 485; 6 Scott, N. R. 419; 12 Law Journ. N. S., C. P. 
154; 7 Jurist, 856. 



Sect. LXXV. Why catted tenants hy copy of court roU, — ^And 
these tenants are called tenants by copy of court roll, because they 
have no other evidence concerning their tenements but only the 
copies of court rolls. [Co. Litt. 57 b., 58 a.; Com. Dig. tit. 
"Copyhold" (A.); Doe v. CaUaway, 6 Bam. and Cres. 484; 
1 Steph. Com. 208, 210; 4 Coke's Rep. 25.] 



Sect. LXXVl. The recmery of copyholds must formerly have been 
hy plaint in the lord's court, — ^And such tenants should [formerly] 
neither have impleaded nor been impleaded for their tenements by 
the king's writ. But if they would have impleads! others for their 
tenements, they should have had a plaint entered in the lord's court 
in this form, or to this d9fect :— 

" A. of B. complains against C. of D. of a plea of land, viz., of 
one messuage, forty acres of land, four acres of meadow, &c., with 
the appurtenances, and makes protestation to follow this complaint 
in the nature of the king's writ of assize of mort d'anoestor at the 
common law, or, of an assize of novd disseisin, or formedon in the 
descender at the common law, or in the nature of any other 
writ, &c.," pledges to prosecute F. G., &c. [Coke's Copyh. 
s. 51 ; Cro, Jac. 559; 1 Scriven's Copyh. 541, et seq., 2nd edit. ; 
3 Black. Com. 34; 3 Steph. Com. 393; Com. Dig. tit. "Copy- 
hold" (P.); Kitch. 153,247.] 

NoTB. — ^The proceeding by plaint is abolished^y 3 & 4 Will. 4, 
c. 27, 8. 36, except for the recovery of free bench or dower, and 
even formerty an ejectment (which is not a real action^ 3 Bkck. 
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Com. 199 ; 3 Stsph. Com. 460, note, [q]) mi(^t have bees brenght 
in the superior eonrts. 1 Scriven's Copyh. ch. 12; Melwick and 
Luter, 4 Coke's Rep. Copyh, 26 a.; Cro. Eiiz. 102, S. C; Comyn's 
Dig. tit. " Copyhold," (P. 3.) 



Sect. LXXVII. Chpykolder, even of inheritance, holds at the wHl 
of the lord according to the custom, hut the lard cannot oust him. — 
And although that some such tenants have an inheritance according 
to the custom of the manor, yet they have but an estate but at the 
will of the lord, according to the course of the common law. For 
it is said that if the lord do oust them they have no other remedy 
but to sue to their lords by petition ; [Co. litt. 60 a., ad finem ; 
Fitz. Nat. Brev. 12 b.; 4 Coke's Rep. 30 b.; Moor, 69; Com. 
Dig. tit. "Copyhold" (P.); I Leonard, 2;] for if they should have 
any other remedy, they should not be said to be tenants at will of 
the lord, according to the custom of the manor. But the lord 
cannot break the custom which is reasonable in these cases. But 
Brian, Chief Justice, said, that his opinion hath always been, and 
ever shall be, that if such tenant by custom paying his services be 
ejected by the lord, he shall have an action of trespass against him. 
Hil. 21 Ed. 4. And so was the opinion of Danby, Chief Justice, in 
7 Ed. 4. For he saith, that tenant by the custom is as well 
inheritor to have his land according to the custom, as he which hath 
a freehold at the common law. 

NoTB. — It is clear that the lord cannot oust the copyholder, so 
long as the latter observes the customs of the manor. Com. Dig. 
tit. •• Copyhold" (A. 2) ; Brown's Case, 4 Coke's Rep. 21 ; Gil- 
bert's Ten. 156, 161; Cro. Eliz. 103; 2 Steph. Com. 44, and 
note (e); 2 Black. Com. 97. 



CHAP. X.— TENANT BY THE VERGE. 

Sbct. LXXVIII. — Tenancy by the verge explained. — ^Tenants by 
the verge are in the same nature as tenants by copy of court roll. 
But the reason why they be called tenants by the verge is, for that 
*when they will surrender their tenements into the hands of their 
kird to Uie use of another, they shall have a little rod (by the 
custom) in their hand, the which they shall deliver to the steward 
or to the bailiff according to the custom of the manor, and he which 
shall have the land shall take up the same land in court, and his 
taking shall be eatoved upon the xoU, and the steward or bailiff 
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according to the custom shall deliver to him that taketh the land the 
same rod, or another rod, in the name of seisin ; and for this cause 
they are called tenants by the verge; but they have no other 
evidence but by copy of court roll. 

NoTB. — Tenants by the verge are the same as copyholders, but 
are called tenants by the verge, because their investiture is by custom 
by means of a rod, wand, or verge. (1 Scriven's Copyh. 341, 
2nd edit.; Co. Litt. 61 a.; 3 Barton's Elem. Convey. 3, note; 
Gilb. Ten. 155, n. (a), 4th edit.) The investiture may, by custom, 
be by any other thing, as a knife, a straw, a lock of the grantor's 
hair ; but the particular custom in that respect must, it seems, be 
followed. See Co. litt. 61 a, n. (2) ; Cro. Chas. 597 ; Coke's 
Copyh. 8. 39; 1 Watk. Copyh. 261. 



Sbct. LXXIX. a surrender out of court ought, in the absence of 
custom to the contrary, to be presented at the next court, — ^And also 
in divers lordships and manors there is this custom, viz., if such a 
tenant which holdeth by custom, will alien his lands or tenements, 
he may surrender his tenements to the bailiff, or to the reeve, or to 
two honest men of the same lordship, to the use of him which shall 
have the land, to have in fee simple, fee tail, or for term of life, &c. 
And they shall present all this at the next court, and then he, which 
shall have the land by copy of court roll, shall have the same 
according to the intent of the surrender. [Comyn's Dig. tit. 
"Copyhold" (F. 4); Turner and Benny, I Modem R. 61; Cro. 
Eliz. 717; 1 Scriven's Copy. 140, 2nd edit.; Co. Litt. 59 a.; 

1 Watk. Copyh. 78, note, 2nd edit.; 2 Steph. Com. 52, 53; 

2 Black. Com. 366.] 

NoTB. — Littleton speaks of a surrender out of court being pre- 
sented at the next court after it is made, and it may be stated that 
by the general law of copyholds, such a surrender must be presented 
at the next court, but by custom it may be presented at a subsequent 
court. Coke's Copyh. 88; Gilb. Ten. 280; 1 Scriven'? Copyh. 
285, et seq,, 2nd edit. ; Co. Litt. 62 a. ; Burgoyne v. Spurling, Cro. 
Car. 273, 283 ; 2 Black. Com. 366 ; Doe v. Calloway, 6 Bam. and 
Cres. 484. 



Sbct. LXXX. Customs in manors are of various kinds, but they 

must not be against reason. — ^And so it is to be understood, that in divers 

lordships, and in divers manors, there be many and divers customs 

in such cases, as to take tenements, and as to plead, and as to other 

hings and customs to be done; and whatsoever is not against 
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reason may well be admitted and allowed. [See sect. 212 ; Comyn's 
Dig. tit. " Copyhold " (S.), where the various customs are enume- 
rated. 1 Black. Com. 74 — 79 ; 1 Steph. Com. 45 — 59 ; Tyson v. 
Smith, 1 Nev. and Per. 784 ; 6 Adol. and Ellis, 741, S. C. ; Hilton 
V. Granville, 13 Law Journ. N. S. Q. B. 193 ; 8 Jur. 310, S. C] 



Sbct. LXXXI. Copyholders of inheritance have no freehold.-^ 
And these tenants which hold according to the custom of a lordship 
or manor, albeit they have an estate of inheritance according to the 
custom of the lordship or manor, yet because they have no freehold 
by the course of the common law, they are called tenants by base 
tenure. [2 Coke's Inst. 325 ; 1 Scriv. Copyh. 55, 2nd edit. ; 
2 Prest. Abstr. 26 ; 2 Black. Com. 96, 147, 148 ; 3 Scott's N. R. 
554 ; 3 Burr. 1278 ; 3 Bos. and Pull. 378 ; 1 Barn, and Cres. 448 ; 
1 Russ. and Myl. 32. As to customary freeholds, see sect. 73, 
note, ad fin."] 



Sbct. LXXXII. The difference between the estate of copyholder 
and tenant at will of freeholds, — And there are divers diversities 
between tenant at will, which is in by lease of his lessor by the 
course of the common law [sect. 78] and tenant according to the 
custom of the manor in form aforesaid. For tenant at will accord- 
ing to the custom may have an estate of inheritance (as is aforesaid 
[sects. 77, 81]), at the will of the lord, according to the custom 
and usage of the manor. But if a man hath lands or tenements, 
which be not within such a manor or lordship where such a custom 
hath been used in form aforesaid, and will let such lands or tene- 
ments to another, to have and to hold to him and to his heirs at the 
will of the lessor, these words (to the heirs of the lessee) are void. 
For in this case if the lessee dieth, and his heir enter, the lessor 
shall have a good action of trespass against him ; but not so against 
the heir of tenant by the custom in some case, &c., for that the 
custom of the manor in some case [as where copyhold of inheritance, 
8s: 77, 81] may aid him to bar his lord in an action of trespass, &c. 
[See Gilbert's Ten. 156, 157; 1 Leonard, 4; Comyn's Dig. tit. 
/Copyhold" (D. 1)]. 



Sbct. LXXXIII. Copyholder ought by right to repair. — Also, 
the one tenant [copyholder'} by the custom in some places ought to 
repair and uphf)ld his houses, and the other tenant at will ought not. 
[See as to tenant at wiU> ante, s. 81> and note. Afi to copyholder 
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repairing, s^e 1 Scriven'^ Copyh. 503, 2nd edit. ;; 3 Barton's Elem. 
Convey. 192 ; Co. Litt. 63 a., n. (1) ; Coke's Copyh. s. 57 ; 1 Watk, 
Copyh. 332. The neglect to repair will cause a forfeiture. Ibid. 
Gilb. Ten, 235 ; 1 Salk. 186 ; 5 Coke's Rep. 13 b.; 1 Vesey, 462 ; 
4 Id. 466; 2 Steph. Com. 46.] 



Sbct. LXXXIV. Copyholder must do fealty. — ^Also, the one 
tenant [copyholder'] by the custom shall do fealty, and the other 
{tenant at will, ante, s. 68, p. 41] not. And many other diyersities 
there be between them. [See as to fealty, sect. 132.] 



BOOK II.— CHAP. I.— HOMAGE. 

Sect. LXXXV. Homage defined, and how made, — Homage was 
[whilst it existed] the most honourable service and most humble ser- 
vice of reverence that a frank tenant might do to his lord. For 
when the tenant made homage to his lord he must have been ungirt, 
and his head uncovered, and his lord should have sat, and the tenant 
should have kneh before him on both his knees, and held his hands 
jointly together between the bands of his lord, and have said thus : 
" I become your man from this day forward, of life and limb, and of 
earthly warship, and unto you shall be true and faithful, and bear tq 
you faith for the tenements that I claim to hold of you, saving the 
£Euth that I owe unto our sovereign lord the King ;" and then the 
lord so sittmg kissed him. 

Note. — ^The statute of 12 Chas. II. c. 24, which was made to 
free the subject from the burthen of knighfs service, and the oppres- 
sive consequences of tenures in capite, amongst other provisions 
wholly discharges all tenures from the incident of homage ; not be« 
cause homage itself was any grievance, but because, though not 
wholly, yet it was more properly an incident to knight's service, 
which the statute abolishes. But whilrt homage continued, it was 
far from being a mere ceremony, for the performance of it, where il; 
was due, materially concerned both lord and tenant in point of in- 
terest and advantage. To the lord it was of consequence, because 
till he had received homage from the heir he was not entitled to the 
wardship of him and of his land, unless the lord had the seigniory 
for life or years only, in which case he could not take homage, and 
therefore was ^wed ^i^^dship without. 2 Coke's Inst. 10. To the 
^6PU9t ^ ly>9ttige Wtti scarps of less imp(»rtance^ for anciently 
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everj kind of homage when received, hut not hefore, hound the 
lord to acquittal or warranty, that is, hoth to keep the tenant free 
from distress, entry, or other molestation for services due to the 
lords paramount, and to defend his title to the land against all others ; 
though in subsequent times this implication of acquittal and warranty 
became peculiar to homage ancestreL Co. Litt. 67 b. n. (1), 100 a., 
101 a. ; 2 Coke's Inst. 11. See further Maddox's Baron. Angl. 269 ; 
Sulliv. Lect. 128 ; 2 Black. Com. 53, 77 ; 1 Steph. Com. 164, 192 ; 
Noy's Max. p. 127, by Bythewood; Comyn's Dig. tit. " Homage;" 
Gilbert on Rents, 4, 5, edit, of 1 792. 



SscTS. LXXXVI. — ^LXXXIX., describe the mode of doing homage 
m cases of an ecclesiastic, woman sole, husband and wife, and tenant 
holding of several lords by homage. 



Sect. XC. Tenant ly the curtesy initiate should have done homage^ 
hut not actual tenant hy the curtesy, — ^Note, none should have done 
homage but such as had an estate in fee simple, or fee tail, in his 
own right, or in the right of another. For it was a maxim in law, 
that he which had an estate but for term of life, should neither dq 
homage or take homage. For if a woman had lands or tenements 
m fee simple, or in fee tail, which she held of her lord by homage, 
and took husband and had issue [capable of inheriting as heir to the 
wife, 8. 52], then the husband in the life of the wife should have done 
homage [Co. Litt. 30 a. (3), 351 a. [f]] because he hath title to 
have the tenements by the curtesy of England [s. 35] if he suryi- 
veth his wife, and also he holdeth in right of his wife. But if the 
wife died before homage done by the husband in the life of his wife> 
and the husband held himself in, as tenant by the curtesy, then he 
should not have done homage to his lord, because he then hath an 
estate but for term of life. [Note to s. 56, p. 31.] More shall be 
said of homage in the tenure of homage ancestral. [Sect. 143.] 

Note. — Littleton says that the husband holds lands in right of 
his wife ; and although it be true that a man who marries a woman 
seised in fee, gdns a freehold in right of his wife, yet it most be 
pleaded that the husband and wife in right of the wife were seised 
mfee, not of freehold merely ; and if he state that he is seised in his 
demesne as of freehold in right of his toife, it will be bad on special 
demurrer. Polybank v. Hawkins, Doug. 329 ; Catlin v. Milner, 
2 Lutw. 1422, 1425 ; 1 Will. Saund. 253, note ; Co. Litt. 26 a.,n. 
(1). And it is dear from Littleton that the husband has more than 
a mere freehdd (meaning thereby a greater estate than one for life/, ^ 
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for otherwise he should not have done homage. Also Littleton ad- 
visedly speaks of the woman's having an estate in fee simple or fee 
tail, for if she had a mere life estate, there could have heen no 
homage due by her husband. 



CHAP. II.— FEALTY. 



Sect. XCI. Fealty defined — How it shall he done, — Fealty is the 
same that fidelitas is in Latin. And when a freeholder doth fealty to 
his lord, he shall hold his right hand upon a book, and shall say 
thus : " Know ye this, my lord, that I shall be faithful and true 
unto you, and faith to you shall bear for the lands which I claim to 
hold of you, and that I shall lawfully do to you the customs and ser- 
vices which I ought to do, at the terms assigned, so help me 
Grod and his saints ;" and he shall kiss the book. But he shall not 
kneel when he maketh his fealty, nor shall make such humble rever- 
ence as is aforesaid [s. 85] in homeige. 

Note. — Fealty was incident to every species of tenure, except 
frank-almoign (see s. 135) ; and mere tenants at will, as we have 
seen s. 84, (and see post s. 132), and those who hold by sufferance 
(Co. Litt. 68 b., n. (5) shall not do fealty. Homage and fealty are 
by some erroneously considered as the same. (Co. Litt. 68 a., n. 
(1) ; 1 Steph. Com. 177, n. (g) ; yet it is clear that there might be 
fealty where there was no homage due. (Ibid.) We may observe 
that fealty still remains, and is due from all tenants (except as before 
stated) and even from tenant for years, though all the judges in a 
case in 10 Hen. 6, c. 13, declared the contrary. (See Co. Litt. 67 
b., n. (2) ; 68 b., n. (5) ; sect. 132, post; 2Scriven s Copyh. 708.) 
The oath of fealty is strictly due on every change of tenancy, but it 
is no longer the practice to exact it, though in the case of copyholds 
the fealty is entered as being respited, and it is said to be the more 
advisable course, except in those instances, if any exist, where fealty 
is the only service rendered. See Co. Litt. 68 b., n. (5) ; 1 Scriven's 
Copyh. 415, 2nd ed. ; 2 Id, 711 ; Gilbert on Rents, 5 ; GUb. Ten. 
216, n. (9), 4th. ed. ; 1 Steph. Com. 222. 



Sect. XCII. The steward or bailiff may take fealty. — And there 
is great diversity between the doing of fealty and of homage ; for 
homage could not have been done to any but to the lord himself ; 
but the steward of the lord's court, or baihff, may take fealty for the 
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lord. [See 2 Scriven's Copyh. 711 ; Com. Dig. tit. " Homage" 
(D) ; Coke's Copyh. s. 20.] 



Sbct. XCIII. — Tenant for life shall do fealty. — ^Also, tenant for 
term of life shall do fealty, and yet he shall not do homage. And 
divers other diversities there be between homage and fealty. [See 
sect. 132, and note to sect. 91.] 



Sect. XCIV. — Fealty by husband and wife. — Also, a man may 
see in 15 Ed. 3, how a man and his wife shall do homage and fealty 
in the common place, which is written before in the tenure of homage. 
[See 1 Scriven, 114; 2 Id. 710; 9 Coke's Rep. 76 a.] More 
shall be said of fealty in the tenure in socage, an4 in frank-almoign, 
and in the tenure by homage ancestral. 



CHAP. III.— ESCUAGE. 



Sect. XCV. Escuage defined, — Escuage is called in Latin, scuta- 
gium, that is, service of the shield ; and that tenant, which [formerly] 
held his land by escuage, held by knight's service. And also it was 
commonly scud, that some held by the service of one knight's fee, and 
some by the half of a knight's fee, &c. [See sect. 120 ; Com. Dig. 
tit. "Homage" (E); 2 Black. Com. 74, 75; Gilb. on Rents, 2; 1 
Steph. Com: 189 ; Co. Litt. 73 a., n. (2) ; 74 a., n. (1) ; 106 b., n. 
(2) ; 2 Scriven's Copyh. 703, n. (54). 2nd ed. ; Wright's Ten. 123.] 

Note. — ^Whether or not escuage were a tenure does not seem 
settled. See Co. litt. 73 a., n. (2), 106 b.. n. (2) ; Stuart's View 
(rf Society, &c., p. 106, 2nd ed.; Wright's Ten. 121 — 127; Noy's 
Dial. 19. However, by 12 Car. II,, c. 24, it was with other mili- 
tary services abolished; 1 Steph. Com. 192; 2 Black. Com. 77 ; 2 
Scriven's Copyh. 703, 2nd edit. ; Co. Litt. 85 a., n. (1) ; Noy's 
Max. 127, note by Bythewood. 



Sects. XC VI. — CII. treat of the obsolete doctrines of es- 
cuage. 
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CHAP. IV.— KNIGHTS SERVICE. 

Sbct. cm. — Knight* s service described. — Tenure by homage 
[s. 85], fealty [s. 91], and escuage [s. 95] was [wksH suck iemtre 
existed}, where a man hdd by knighf a seryice, and it drew to it 
ward, marriage, and rdief. For, &c. [See 2 Black. Com. 62 ; 

1 Staph. Com. 176; Noy's Max. cb. 19; Noy's IMal. 17, 18; 

2 Scriven's Copyh. 703, 2nd ed. Ejiight's service was abolished 
with its fruits and consequences, by the statute of 12 Chas. II., c. 24, 
and converted into free and common socage. Co. litt. 85 a. n. (1) ; 
Bythewood's Note to Noy's Max. 127 ; Comyn's Dig, tit. *' Ho- 
mage" (B) ; 1 Steph. Com. 192 ; 2 Black. Com. 77.] 



Sbct. CIV. Full age — Age of diserettou. — ^Note,tfaat the full age 
of male and female, according to common speech, is said the age of 
twenty-one years. And the age of discretion is called the age of 
fourteen years ; for at this age, the infant which is married within 
such age to a woman, may agree or disagree to such marriage. 

Note. — See as to the diversities of ages at which certain things 
may be done. Finch's Law, 8 b. fol. edit. ; Noy's Max. ch. 20 ; 
1 Black. Com. 463 ; 4 /<;. 21 ; 3 Legal Exam. 483 ; 4 Stewart's 
Com. 22. 

The age for consent to matrimony is fourteen in males and twelve 
in females. If either of them be under the proper age, there is a 
right in that party, on arriving at the proper age, to disagree to the 
marriage, and in that case the marriage is void without any divoroi^ 
or sentence of an ecclesiastical court. Co. Litt. 33 a., 79 a. b., and 
nc^e (1) by Hargrave; 1 Black. Com. 436, 463; 2 Steph. Com. 
282; Noy's Dial. 41 ; Noy's Max. ch. 20; Russ. and Ryl. Cr. 
Cas. 48. However, before 21, the infant not being a widower or 
widow, the cimsent of parents or guardians is necessary, if by licenOe ; 
or is implied to have been given if the bans have been published and 
not forbidden. 1 Bhu^k. Com. 437, 438 ; 2 Steph. Com. 282, 287 ; 
4 Geo. 4, c. 76, s. 16; 6 & 7 Will. 4, c. 85, s. 10, 25 ; Bex v* 
Birmingham, 8 Bam. and Cres. 29 ; Att.-Gen. ▼. Mnllay, 4 Roas. 
329. If the licence have been obtained by a felse oath, the party 
so obtaining it forfeits all the property accruing by the marriage, 
but the latter is net invalid. lifid. As to the age of discretion in in- 
fants with respect to criminal acts, see 4 Black. Com. 21, et seq.f 
4 Stewart's Com. 21 ; 5 Jurist, 797 ; 27 Law Mag. 98 ; 2 Starkie's 
Evid. tit. " Infant," 407. 
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Sbcts. CV. — ex. relate to wardship and marriage, both ot 
wluch were (s. 103) incident to knight service, hot were abolished 
by the 12 Chas. XL c. 24. See note to Swst. 103 ; Noy's Max. 
ch. 19 ; 1 Steph. Com. 183 — 187 ; Co. Litt. 88, n. (11) ; 2 Black. 
Com. 67 — 70. Sect.. CXI. treats of Castle- ward, Fitzherb. Nat. 
Brev. 256 ; 4 Coke's Rep. 88 a. ; Litt. B«p. 47 ; Co. Litt. 87 a., n. 
(1) ; and see Sect. 121. Sects. CXII. and CXIII. treat of reliefs, 
which also were incident to knight service, but were abolished by 
the above-mentioned statute. Co. Litt. 83 a. and notes ; 2 Black. 
Com. 65; Hale's Hist. Com. Law, 279; 1 Steph. Com. 179; 
Noy's Max. ch. 19. As to reliefs in socage, see Sect. 1 26, and note. 
Sects. CXIV. — CXVI. relate to special cases of wardship. 



CHAP, v.— SOCAGE. 



Sbct. CXVII. Tenmre in socage defined, — ^Tenure in socage is, 
where the tenant holdeth of his lord his tenement by certain service 
for all manner of services, so that the service be not knight's service. 
As where a man holdeth his land of his lord by fealty and certain 
rent, for all manner of services ; or else where a man holdeth his land 
by homage, fealty, and certain rent, for all manner^ of services ; or 
where a man hddedi his land by homage and fealty for all manner of 
services ; for homage by itself maketh not knight's service. [2 Black. 
Com. 79, 80; 1 Steph. Com. 192; Co. Litt. 86 a. and note (1) 
by Hargrave; Somner's Gavelkind, 133; Wright's Tenures, 143; 
Noy's Max. ch. 19 ; Finch's Law, b. 2, ch. 5, p. 35, fol. ed. of 1613.] 

NoTB. — ^All toinres are, since the 12 Chas. 2, c. 24, which 
aboltthed the military tenures, in efiect socage tenures, except the 
tenvres by copy of court nM (s. 73) and by frank-almoign (s. 133) ; 
and that statute restrains the sovereign from creating any other 
tenure than socage. It also takes away the aids pur file marier and 
fST faxrefXz chevalier, which were inddent to all socage tenures. 
It relieves socage in capite from the burden of the king's primer seisin 
and oi fines of alienation to the king ; to both of which socage in ca- 
fite was equally liable with tenure by knight's service in capite, 
though not so to wardship. It extends the father's power of ap^ 
poi&tiog guardians by deed or will, which by the 4 & 5 Phil, and 
Mary (the first statute conferring such a power, but now repealed by 
9 Geo. 4, c. 31 ; 2 Steph. Com. 340 ;) was restricted to female chil- 
dren, to children of both sexes, and thus supplied the means of stiU 
fivtliffir preventing guardianship in socage. In all other respects the 
tenure in socage seems to be under ^e Same drcumstances, and at- 
teaded wMi the same consequences, aik it was before the aboTe meki- 
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tioncd statute of Chas. 2, c. 24. Co. Litt. 93 b., n. (3) ; 1 Bar- 
ton's Elem. Convey. 49 ; 2 Black. Com. 79 ; 1 Steph. Com. 192; 
Finch's Law, p. 35, fol. ed. ; Noy's Max. ch. 19. 



Sect. CXVIII. A man may hold by feaify, only. — ^Also, a man 
may hold of his lord by fealty only, and such tenure is tenure in 
socage ; for every tenure which is not tenure in chivalry, is a tenure 
in socage. [Rnch's Law, p. 35 b., fol. ed. ; 2 Black. Com. 79, 86 ; 
1 Steph. Com. 192, 193.] 

Note. — It is not correct to designate fealty as a tenure, for it is 
but a mere incident of tenures. Co. Litt. li^ a., n. (2), 106 b., 
n. (2) ; Noy's Dial. 19; 1 Steph. Com. 193. 



Sect. CXIX. Socage, why so called. — Services changed into money 
payments, — And it is said, that the reason why such tenure is called 
and hath the name of the tenure in socage, is this : because socagium 
idem est guod servitium soca, and soca idem est quod caruca, 8fC., scil, 
a soke or plough. In ancient time, before the limitation of time of 
memory [sect. 170] a great part of the tenants, which held of their 
lords by socage, ought to come with their ploughs, every of the said 
tenants for certain days in the year, to plough and sow the demesnes 
of the lord. And for that such works were done for the livelihood 
and sustenance of their lord, they were quit against their lord of all 
manner of services, &c. And because that such services were done 
with theu: ploughs, this tenure was called tenure in socage. And 
afterwards these services were changed into money by the consent of 
the tenants and by the desire of the lords, viz., into an annual rent, 
&c. But yet the name of socage remaineth, and in divers places 
the tenants yet do such services with their ploughs to their lords ; 
so that all manner of tenures, which are not tenures by knight's 
service, are all called^ tenures in socage. 

Note. — ^The derivation of the word " socage ** has been a great 
subject of discussion and discordance among our legal antiquaries. 
See 2 Black. Com. 80, 81, and Christian's Note (1) thereon; Co. 
Litt. 86 a., and Mr. Hargrave's Note (1) thereon ; Wright's Tenures, 
143; Somner's Gavelkind, 133; 1 Steph. Com. 193, n. (h) ; 
2 Hallam's Middle Ages, 481 ; 3 Blomefield's Hist, of Norfolk, 538 ; 
2 Lingard's Hist. Engl. 63. 



Sects. CXX. and CXXI. relate to the obsolete tenures of es- 
cuage (s. 95, and note ; Co. litt. 73 a., n. (2), 74 b., n. (1) ad fin., 
85 a., n. (1) ; Noy's Dial. 18) and castle guard; as to which latter. 
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see Finch's Law, 35 b., fol. ed. of 1613 ; Co. Litt. 87 a., n. (1) ; 
Fitzherbert's Nat. Brev. 256 ; Luttrd's Case, 4 Coke's Rep. 88 a. 



Sect. CXXII. RefU'Service defined. — ^Also, m all cases where the 
tenant hddeth of his lord to pay unto him any certain rent, this rent 
is called rent-service. [See sect. 213.] 



SscT. CXXIII. Guardianship in socage where heir not fourteen 
fears dd, — Next friend to whom the inheritance cannot descend shall 
he the guardian, — Also, in such tenures in socage if the tenant have 
issue and die [without having devised his lands, Co. Litt. 87 b., n. (1), 
88 b., n. (13)], his issue being within the age of fourteen years, then 
the next friend of that heir [that is, heir to the lands, Co. Litt. 87 
b., n. (1), 88 b., n. (13)] to whom the inheritance cannot descend, 
diall have the wardship of the land and of the heir until the age of 
fourteen years, and such guardian is called guardian in socage. For 
if the land descend to the heir of the part of the father, then the 
mother, or other next cousin of the part of the mother, shall have 
the wardship. And if land descend to the heir of the part of the 
mother, then the father or next friend of the part of the father shall 
have the wardship of such lands or tenements. And when the heir 
Cometh to the age of fourteen years complete, he may enter and oust 
the guardian in socage, and occupy the land himself, if he will. 
And such guardian in socage shall not take any issues or profits of 
such lands or tenements to his own use, but only to the use and 
profit of the heir ; and of this he shall render an account to the 
heir, when it pleaseth the heir, after he accomplisheth the age of 
fourteen years. But such guardian upon his account shall have 
allowance of all his reasonable costs and expenses in all things, &c. 
And if such guardian marry the heir within the age of fourteen years, 
he shall account to the heir, or his executors, of the value of the 
marriage, although that he took nothing for the value of the marriage ; 
for it shall be accounted his own folly, that he would marry him 
without taking the value of the marriage, unless that he marrieth 
him to such a marriage that is as much worth in value as the mar- 
riage of the heir. [1 Black. Com. 461 ; 1 Steph. Com. 196 ; 2 Id. 
338; Co. Litt. 88 b. notes, 90 b., n. (1) ; GUb. Ten. 17, 365,366, 
472, 4th ed. ; Sullivan's Lectures, c. xiii. p. 127 ; 1 Scriven's Copyh. 
448 ; 2 Watk. Copyh. 105.] 

Note. — ^The rule of our law (which difiers from the civil law in 
tills respect) that the guardian in socage must be the next friend not 
entitled to inherit the estate, has been the subject of much comment. 
See 2 Black. Com. 461, 462 ; Noy's Max. ch. 19; Finch's Law, 
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b. 2, ch. 1 1 , p. 44, fol. €dit. ; Co. Litt. 88 b., n. (6) ; 2 P. WilliamB, 
262, per Ld. Chane. Macclesfield; Gilb. Ten. 17, 365, 366, 472. 
4th. ed. by Watkins ; 1 Steph. Com. 192; 2/(/. 338; Rex v. Sutton, 
5 Nev. and M. 353. Upon the subject of Chiardianship, the reader 
is referred to 1 Black. Com.ch. 17; 2 Fonblanque's Treat. Equity, 

b. 2, pt. 2, ch. 2, s. 2 ; 2 Jarman and Byth. Convey, by Sweet» 
559, et seq, ; 2 Steph. Com. 331 — 347, and particularly to the 
learned notes of Mr. Hargrave to Co. Litt. 88 b. 

Littleton speaks of the guardian accounting with the heir ; and the 
mode of compelling him to do so f(Hrmerly, was by an action of ac- 
count (Co. litt. 89 a. [g] ; Sdwyn's Nisi Prius, tit. " Account ") ; 
but the usual course now is by a bill in equity. 2 Steph. Cora. 345 ; 
Bythewood's Note to Noy's Max. p. 129. 

The occurrence of guardianship in socage is rendered unfrequent^ 
because the infant must take by descent (2 Steph. Com. 338), and 
not by wiU, and the father (but not the modier, Exp. Edwards* 
3 Atkyns, 519 ; 2 Steph. Com. 340 ; Vcllareal v. Mellieh, 2 Swans- 
ton, 536; Goldsmith's Equity, 72) may, under the 12 Chas. 2, 

c. 24, by deed or will attested by two witnesses, appoint who shall 
be guardians of his children after his death, and such appointmait 
will prevent guardianship in socage. Co. Litt. 88 b., n. (13 and 15); 
2 Steph. Com. 340; Bedell v. ConsUble, Vaughan, 184; Byliie- 
wood's Notes to Noy's Max* 234, 235 ; 7 Vesey, 348 ; Goldsmith's 
Equity, 72, 73 ; 2 Jarman and Bythewood's Convey, by Sweet, 559, 
et seq. ; Talbot v. Earl of Shrewsbury, 4 Jurist, 380. 



Sect. CXXIV. Party mt entitled acting as guardian^ liable to ac^ 
count. — Query, if guardian occupying after infant attaining fourteen^ 
shall account. — And if any other man, who is not the next friend, 
occupies the lands or tenemooits of the heir as guardian in socage, he 
shall be compelled to yield an account to the heir, as well as if he 
had been next friend [Noy's Max. 38] ; for it is no plea for him in 
the writ of account to say, that he is not the next friend, &c., but 
he shall answer whether he hath occupied the lands or tenements as 
guardian in socage or no. But quare, if after, the hdr hath accom« 
plished the age of fourteeaa years, and the guardian in socage con* 
tinually occupieth the land until the heir comes to full age, scU, of 
twenty-one years, if the heir at his full age shall have an acticoi of 
account against the guardian, from the time that he oceupied after 
the said fourteen years, as guardian in socage, or against him as hM 
baihff. 

NoTB. — ^Lord Coke says that the qusere came not oat of Little* 
ton's quiver ; for it is evident that after the age of fourteen years 
the guardian shall be diarged as bailiff, tt any time whctt the hfir 
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win, eitlier before hu age o£ twenty-cme years, or after. Noy's 
Mar. 38; Co. Litt. 89 a.; Sulliv. Lect. 128, 129, 2iid ed.; 
3 A^kyne, 131. Notwithstanding Lord Coke's observation oa the 
qoffift, it is to be found in the early copies of the Tenures. And see 
as to inlemt suing in other cases of guardianship, Co. litt. 89 a.» 
n. (2)* 3 Atkyns, 625. 



Sbct. CXXV. 7%e e^eeutor of guardian in socage is not entitled to 
tie vHtrdsMp, — ^Ako [^ formerly], if guardian in chivabry [s. 103} 
made hie executors and died, the heir being within age, &c., the 
exeetitors wei^d have had the wardship during the nonage, &c. But 
if the guatdian in socage makes his executors and die, the heir being 
within the age of fourteen years, his executors shall not have the 
wardship; but another, the next friend, to whom the inheritance 
cannot deccnd, shall have the wardship, &c. And the reason oi 
this diversity is, because the guardian in chivalry had the wardship 
to his own ufte, and the guardian in socage hath not the wardship to 
his own use, but to the use of the heir. And in this case where the 
guardian in socage dieth before any account made by him to the 
heir, of this the kueir is without remedy, for that no writ of account 
lieth agunst the executors, but for the king only» [Noy's Max. 
ch. 19, p. 38.] 

NoTB. — ^But the statate of 4 Ann., e. 18, s. 27, provides that 
actions of account shall lie against the executors and administrators 
of every guardian, &c. * Selwyn's Nisi Prius, tit. " Account ;" Bythe- 
wood's Note to Noy's Max. p. 22, 9th ed. ; Co. Litt. 90 b., notes 
by Hargrave. It is, however, a clear rule (though some of the old 
bodes iseem contrary, Fitzh. Nat. Brev. 143, P. ; Fitzh. Abr. tit. 
" Garde,'* 16) ) that gnardianship in socage is a personal trust wholly 
for the infant's benefit, and conseqfuently not forfeitable, nor trans- 
misable by assignment, succession, or devise. Vaughan, 185 ; Co. 
Litt. 88 b., n. (13); Rnch's Law, 4 a. b., fol. ed. ; Noy's Max. 
pp. 2, ZB, and By^wood's Note to p. 5 of his edition ; Mellish v. 
Ba Costa, 2 Atkyns, 14 ; 1 Jarm. and Byth. Convey. 564, by 
Sweet ; 1 Woodd. Vin. Lect. 458 ; 2 P. WiU. 121. 



Sbct. CXXVI. Relief is dm in respect of socage lands. — AIk>„ 
tiie lord, of whom the land is holden in socage, after the decease of 
his tenant, shaQ have reEef in this manner. If the tenant holdeth 
by fealty and certain rent to pay yearly, &c., if the terms of payment 
be to pay at two times of the year, or at four times in the year, the 
lord shaH hdre of the heir, his tenant, as much as the rent amounts 
unto, whiek he paytth yearly. As if the tenant faokte of lua lord by 
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fealty, and ten ghillings rent payable at certain times of the year, 
then the heir shall pay to the lord ten shillings for relief, beside the 
ten shillings which he payeth for the rent. In the same mamur it 
is, if a man be seised of certain land which is holden in socage, and 
maketh a feoffment in fee to his own nse, and dieth seised cf the 
use (his heir of the age of fourteen years or more, and no inll by 
him declared) the lord shall have relief of the heir, as afore n said. 
And this by the statute of 19 H. 7, c. 15. 

NoTB. — All freehold lands in fee simple are now hdden, or snp- 
posed to be holden, of the sovereign (Wynne's Eunomns, 153, 3rd 
ed. ; Noy's Mam p. 36; Noy's Dial. 16; 1 Steph. Coau 222; 
2 Black. Com. 51 , 53, 59), and not of any subject; and it is not very 
common to reserve rents on grants in fee ; and if such a reservaticm 
were made by a subject on such a grant, it would be a rent-seek 
(se. 217, 218), or, if granted with a power of distress, a rent-charge 
(s. 218), to which fealty is not incident, and consequently no relief 
is due. See 2 Black. Com. 87. 

The latter part of the above section, commencing with " In the 
same manner," is said by Lord Coke not to be Littleton's, and as 
to the statute of 19 H. 7, c. 15, it may be observed that it is super- 
seded by 27 Hen. 8, c. 10, which transfers the possession to the 
use. Co. Litt. 271 b., n. (1), s. iii. 5, 290 b., n. (1) s. i. ; 2 Black. 
Com. 333; 4 Bart. Elem. Convey. 317; Bythewood's Note to 
NoysMax.p.334; 1 WiU.Saund. 251, n. (2), 234 n.(4) ; 1 Steph. 
Com. 339. 



Sect. CXXVII. TAe relief is due to the lord whatever may he the 
age of the heir, — ^And in this case, after the death of the tenant, 
such relief is due to the lord presently, of what age soever the heir 
be ; because such lord cannot have the wardship of the body, nor of 
the land of the heir. And the lord in such case need not wait for the 
payment of his relief, according to the terms and days of payment 
of the rent ; but he is to have his relief presently, and therefore he 
may forthwith distrain after the death of his tenant for relief. 

NoTB. — ^Littleton, in speaking of the relief being due immediately 
on tenant's death, must be understood as speaking of a relief due on 
the descent of a fee simple or fee tail in possession ; for if only a 
remainder or reversion, expectant on an estate for life, descends on 
the heir, the relief is not leviable till the death of the tenant for life. 
Co. Litt. 91 b., n. (1) ; Keilway, 83 b. ; 2 Black. Com. 87. 



Sbct. CXXVIII. What relief payable where no money reservation, 
-In the same manner it is, where the tenant holdeth of his lord by 
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fblty ftnd a pound of pepper or cammiD, and the tenant dieth, the 
lord shall have for relief a pound of cummin, or a pound of pepper, 
besides the common rent. In the same manner it is, where the 
temiLt holdeth to pay yearly a number of capons or hens, or a pair 
of gloves, or certain bushels of com, or such like. 



Sbct. CXXIX. — Where no immediate distress for the relief, — But 
in some cases the lord ought to delay distraining for his relief until a 
certain tme. As if the tenant holds of his lord by a rose, or by a 
bushel of roses, to be paid at the feast of St. John the Baptist, if 
SQch tenant dieth in winter, then the lord cannot distrain for his 
relief, untl the time that roses, by the course of the year, may have 
their growth, &c. And so of the like. [Co. litt. 92 a., 197 a. b. ; 
Hawke's Grounds, &c., 144.] 



Sbct. CXXX. Where a tenant holds by fealty only, it is his ser* 
vice, — ^Also, if any will ask why a man may hold of his lord by 
fealty only for all manner of services, insomuch as when the tenant 
shall do his fealty, he shall swear to his lord that he will do to his 
lord all manner of services due, and when he hath done fealty, in 
this case no other service is due ; to this it may be said, that where 
a tenant holds his land of his lord, it behoveth that he ought to do 
some service to his lord. For if the tenant nor his heirs ought to 
do no manner of service to his lord nor his heirs, then by long con- 
tinuance of time it would grow out of memory, whether the land 
were holden of the lord, or of his heirs, or not, and then will men 
more often and more readily say that the land is not holden of the 
brd, nor of his heirs, than otherwise ; and hereupon the lord shall 
lose his escheat of the land, or perchance some other forfeiture or 
profit which he might have of the land. So it is reason that the 
lord and his heirs have some service done unto them to prove and 
testify that the land is holden of them. 



Sbct. CXXXI. Fealty is incident to all lay tenures, — And for that 
fealty is incident to all manner of tenures, but to the tenure in frank- 
almoign (as shall be said in the tenure of frank-almoign [s. 135]), 
and for that the lord would not at the beginning of the tenure have 
any other service but fealty, it is reason that a man may hold of 
his lord by fealty only ; and when he hath done his fealty, he hath 
done all his services. 
• NoTB. — Estates at will and at sufferance should also have been 
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excepted. Co. Utt. 67 h., n. (2), 93 a.> n. (1)> 68 b., xu (5) ; 
1 Steph. Com. 275. 



Sect. CXXXII. Tenant for life and years and copyhoKSsr nuaiio 
fealty, bUt no tenant at wilL — ^Also, if a man letteth to another hods 
or tenements for term of life, without naming any rent to be reserved 
to the lessor, yet he shall do fealty to the lessor, because he Iioldeth 
of him. Also, if a lease be made to a man for term of yesrs, it is 
said [see note to sect. 91] that the lessee shall do fealty ta the les- 
sor, because he holdeth of him. And this is well proved by the 
words <^ the writ of waste [note to sect. 67] when the lesior [for- 
merly] had cause to bring a writ of waste against him ; wbich writ 
must have stated that the lessee held his tenements of tlie lessor for 
term of years. So the writ proved a tenure between them. But he 
which is tenant at will according to the course ci the common kw, 
shall not do fealty ; because he hath not any sure estate. But other- 
wise it is of tenant at will, according to the custom of the manor ; 
for that he is bound to do fealty to his lord for two causes. The one 
is, by reason of the custom ; and the other is, for tliat he taketh his 
estate in such form to do bis lord fealty. [See Sect. 84. Also Co. Litt. 
67 b., n. (2), 68 b., n. (5), 93 a., n. (1) ; 1 Steph. Com. 275 n. (q.)] 



CHAP. VI.~FRANK-ALMOIGN. 

Sect. CXXXIII. Temtre in frank-almoign defined, and its origin. 
•—Tenant in frank-almoign is, where an abbot, or prior, or another 
man of religion, or of holy church [s. 139] holdeth of his lord in 
ftrank-almoign ; that is to say in Latin, in liberam eleemosinam, that 
is, in free ahns. And such tenure began first in old time. When a 
man in old time was seised of certain lands or tenements in his de- 
mesne as of fee, and of the same land infeoffed an abbot and his con- 
vent, or prior and his convent, to have and to hold to them and their 
successors, in pure and perpetual alms, or in frank-almoign ; or by 
such words, to hold of the grantor, or of the lessor, and his heirs in 
free alms : in such case the tenements were hokien in frank-almoign. 

Note. — ^This tenure of firank-ahnoign is that by which almost all 
ancieQt monasteries and religious houses held their lands ; and by 
which ihe parochial clergy [s. 134] and very many ecdesiastical and 
eleemosynary foundations, hold them at this day; the nature of the 
service being upon the Reformation altered, and made conformable to 
the purer doctrines of the Church of England. 2 Black. Com. 101 ; 
Third Real Ftop. Bggi. p. 7 ; 1 Barton's Elem. Cosvej.53 -, I Steph. 
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Com. 213, 214, ^ note (z) ; 2 Scriven's Gopyh. 637, 2nd ecL ; Co. 
Litt 95 b. ; post, note to sect. 135. 

It is troe, indeed, that in the case of a parson the inheritance is 
said to be in abeyance ; and the parson entitled for his life only (post^ 
sects. 646, 647 ; 2 Black. Com. 107 ; Co. Litt. 842 b ; Bythewood's 
Note to Noy's Max. 109, 9th ed. ; 1 Steph. Com. 214 n. (z), 223), 
and this at first sight seems inconsistent with the nature of frank- 
almoign, which always implies Iel gift m perpetuity (Co. Litt. 94 b, ad 
fiuj ; but the difficulty is removed by the remark of Bracton (lib. 4, 
tr. 5, 0. 2), nihil clamare potuit nisi nomine ecclesia sua, quia in eccle- 
siis parochialibus nou Jit, donatio persomg sed bcclssub. The inherit- 
ance, according to this view, resides not in himself, but in his church. 
I Steph. Com. 214, n. (z.) 

This tenure has none of the usual incidents of other tenure, and 
the only remedy for the non-performance of the service is by com- 
plaint to the ordinary or visitor. Sect. 136. The tenure was expressly 
preserved by the sUt. of 12 Chas. 2. c. 24, (notes, ss. 103, 105 ; Co. 
Litt. 100 b, n. (1) ; 2 Black. Com. 77 ; 1 Steph. Com. 192 ; 2 Sen- 
yen's Copyh. 637, 2nd ed.) It cannot, however, since the statute of 
ftiM emptores terrarum (sect. 140; 1 Steph. Com. 215, and n. (e), 
221 ; 2 Coke's Inst. 66, 500 ; Com. Dig. tit. " Seigniory ;" 2 Black. 
Com. 91) be created by a subject, though it maybe by the sovereign. 
Sect. 140; 2 Black. Com. 102; 1 Steph. Com. 215; Bythewood's 
Note to Noy's Max. p. 297 ; Co. Litt. 100 b., n. (1) ; Co. Litt. 99 a. 
[n] ; Hawldns's Abr. Co. Litt. 150, 7th ed. ; 1 Barton's Elem. 
Convey. 53. Every person, therefore, who at this day holds lands 
by frank-almoign, must claim either by title of prescription, or by 
virtue of a grant made to his predecessors, prior to the reign of £dw. 
Ist, for though licence was given by a subsequent statute (1 & 2 Ph. 
and Mary, c. 8, s. 54) to create this tenure, notwithstanding the 
statute of quia emptores terrarum, yet the statute endured about 
twenty years only. 1 Barton's Elem. Convey. 53 ; post, s. 140. 



Sect. CXXXIV. Gifts in frank^almoign to dean and chapter, or to 
parson, ^c— -In the same manner it is, where lands or tenements 
were granted in ancient time to a dean and chapter and to their suc- 
oessors, or to a parson of a church and his successors, or to any other 
man of holy churdi, and to his successors in frank- almoign, if he had 
capacity to take such grants or feoffments, &c. [Note to sect. 133], 



SxcT. CXXXV. The services in frank-ahnoign, — No fealty or 
9tker temporal service,-:— And they wldch hold in frank-almoign are 
bound of right before God to make orisons, prayers, masses, and 
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other divine services, for the souls of their grantor' or feoffor, and for 
the souls of their ancestors which are dead, and for the prosperity 
and good life and good health of their heirs, which are alive. And 
therrfore they shall do no fealty to their lord [ss. 131, 138, 139, 
540] ; because, that this divine service is better for them before God, 
than any doing of fealty ; and also because that these words (frank- 
almoign) exclude the lord to have any earthly or temporal service, 
but to have only divine and spiritual service to be done for him, &c. 
Note. — Since Littleton's time, masses, orisons, &c. have been 
abolished as superstitious, and the Liturgy or Book of Common 
Prayer, and the mode of celebrating divine service, are altered. Not-- 
withstanding this alteration, yet the tenure in frank-almoign remains ,- 
and such prayers and divine service shall be said and celebrated as* 
now are authorized : and though the tenure be in particular, as Lit- 
tleton (sect. 137,) saith, viz. cL chaunier un messe, 8fC, ou ci chaunter 
un placebo et dirige, yet if the tenant saith the prayers now autho- 
rised, it sufficeth. And although the tenure in frank-almoign is now 
reduced to a certainty, namely, such service as is contained in the 
Book of Common Prayer, yet seeing the original tenure was in frank- 
almoign, and the change is by general consent, that is, by authority 
of parliament, (2 Ed. 6, cap, 1.; 5 and 6 Ed. 6, cap. 1. ; 1 Eliz. 
cap. 2,) whereunto every man is party, the tenure remains as it was 
before. Co. Litt, 95 b. As to superstitious uses, see note to sect. 
169. 



Sect. CXXXVI. No distress for not doing service in frank-almoign, 
but complaint must be made to the ordinary. — ^And if they which hold 
their tenements in ft^nk-almoign will not, or fedl to do, such divine ser- 
vice (as is said), the lord may not distrain them for not doing this, &c. 
because it is not put in certainty what services they ought to do. 
But the lord may complain of this to their ordinary or visitor, praying 
him that he will lay some punishment and correction for this, and also 
provide that such negligence be no more done, &c. And the ordi- 
nary or visitor of right ought to do this, &c. 

Note. — ^The term ** ordinary** is applied to a bishop, or any other 
that hath ordinary jurisdiction in causes ecclesiastical. Co. Litt. 
96 a. [g], 344 a, 1 ; 1 Black Com. 383, n. (18) by^Christian ; Bum's 
Eccles. Law, 22 ; 3 Steph. Com. 68, note (a). The bishops in their 
several dioceses are in ecclesiastical matters the visitors of all deans 
and chapters, of all parsons and vicars, and of all other spiritual cor- 
porations. 1 Black. Com. 383, 480; 3 Steph. Com. 184 ; Re Dean 
of York, 2 Adol. and Ellis, N. S. 1. 

That there can in no case be a distress unless the services are 
certain, see Co, lAtt. 96 a [e] j Regnart v. Porter, 7 Bing. 451 ; 
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Warner v. Potchett, 3 Bam. and Adol. 928 ; Dank v. Hunter, 5 
Bam. and Aid. 322 ; 3 Steph. Com. 362, 363 ; Com. Dig. tit. Dis- 
tress (A). 



Sbct, CXXXVII. Tenure by divine service is certain, and a distress 
fnay be had for same, — But if an abbot or prior holds of his lord by a 
certain divine service, in certain to be done, as to sing a mass every 
Friday in the week, for the souls, ut suprct, or every year at such a 
day to sing a placebo et dirige, &c. or to find a chaplain to sing a 
mass, &c. or to distribute in alms to an hundred poor men an hun- 
dred pence at such a day ; in this case, if such divine service be not 
done, the lord may distrain, &c. because the divine service is put in 
certain by their tenure, which the abbot or prior ought to do. And 
in this case the lord shall have fealty, &c. as it seemeth. And such 
tenure shall not be said to be tenure in frank-almoign, but is called 
tenure by divine service. For in tenure in frank-almoign no men- 
tion is made of any manner of service ; for none can hold in frank- 
almoign if there be expressed any manner of certain service that he 
ought to do, &c. [2 Black. Com. -101, 102; 1 Steph. Com. 214; 
1 Barton's Elem. Convey. 53 ; Note to Sect. 135.] 

NoTB. — ^The statute of quia emptores terrarum (s. 140, and note 
to s. 133, ad fin J prevents all such gifts as the above, except, indeed, 
that the sovereign may still create such a tenure, though it is never 
done. 2 Black. Com. 102; 1 Steph. Com. 214, 215. The services 
have been modified by the changes introduced at the Reformation. 
See note to s. 133, ad fin. 



Sbct. CXXXVIII. Tenant in frank-marriage shall do fealty be^ 
fore the 4th degree passed. — ^Also, if it be demanded, if tenant in 
frank-marriage shall do fealty to the donor, or his heirs, before the 
fourth degree be past, &c. it seemeth that he shall. For he is not 
like: as to this purpose to tenant in frank-almoign ; for tenant in 
frank-almoign by reason of his tenure shall do divine service for his 
lord, as it is said before [s. 135] ; and this he is charged to do by 
the law of holy church, and therefore he is excused and discharged 
of fealty ; but tenant in frank-marriage shall not do for his tenvre 
such [divine'] service ; and if he doth not fealty, he shall not do any 
manner of service to his lord, neither spiritual or temporal, which 
would be inconvenient, and against reason, that a man shall be tenant 
of an estate of inheritance to another, and yet the lord shall have no 
manner of service of him. And so it seems he shall do fealty to his 
lord before the fourth degree be past. And when he hath done 
fealty, he hath done all his services. [See ante ss. 17, 20.] 
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Sect. CXXXIX.-*-Ott alienation to se^^lar person ofhmd* hotden 
in/rank-almoign th$ aUmm 9hall dofeaUy^-^AnA if an abbot holdetb 
of his lord in frank -almoign, and the abbot and convent under their 
common seal alien the same tenements to a secular man in fee simpk, 
in this case the secular man shall do fealty to the lord, becadse he 
cannot hold of his l(»'d in frank-almoign [s. 133]. Fcxr if the krd 
should not hare fealty of him, he should haye no manner c^ sertiee, 
which should be meonYcni^t, where he is lord, and the tenemeols be 
kolden of him. 



Sect. CXL. No tfnure in frank' atmoifin can nom he cretUed. — 
Also, if a man grant at this day to an abbot, or to a priory lands 
or tenements in frank-almoign, these words <^ frank-almc^^," are 
void ; for it is ordained by the statute which is called ^ia emptorei 
terrarum [s. 216} (which was made armo 18 £d. 1.) that none may 
alien nor grant lands or tenements in fee simple to hold of himself. 
So that if a man seised of certain tenements, which he holdeth of his 
k»:d by knight's service [i» socage, as knight's service abolished, note 
Q. 103] and at this day he. Sue, granteth by license the same tene- 
ments to an abbot, &c. in frank-almoign, the abbot shall hold inmici 
diately the tenements by knight's service [tit socage'] of the same lord 
of whom his grantor hdd, and shall not hold of his grantor in frunk- 
almoign, by reason of the same statute. So that none can hold in 
frank-almoign, unless it be by title of prescr^tioa, or by force of a 
grant made to any of his predecessors before the same statute was 
made. But the king may give lauds or tenements in fee simple to 
hold in frank-almoign or by oflier services ; for he is out of the case 
of that statute. [See Note to Sect. 133.] 



Sbct. CXU. The holding m frank-almoign must he of the grantor 
or his heirs, and not of the lord by escheat. — ^And note, that none may 
hold lands or tenements in frtuok-almoign but of the grantor, or oi 
^ bis heirs. And therefore it is said, that if there be lord, mesne, and 
tenant, and the tenant is an abbot, which holdeth of his mesne in 
frank«almoign, if the mesne die without heir, the mesnalty shall come 
byaescheat to the said lord paramount, and the abbot shall then hold 
immediately of him by fealjty only, and shall do to him fealty ; be- 
cause he cannot hold of him in frank-almoign, &c. [Go. litt. 98 sl, 
99 b; 2 Coke's Inst. 502; 9 Coke's Rep. 123 ; 1 Barton's Mem. 
Convey. 52, 53.] 
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Sbct. CXLII. The lord of tetumt in frunhalmoign %b hownd to 
acquit him of all service due to lord paramount, — And note^ that where 
BQqjbi a man of religion holds his tenements of his lord in frank- 
almoign^ his lord is bound by the law to acquit him of every manner 
of seryice which any lord paramount will have or demand of him for 
the same tenements; and if he doth not acquit him, but suffereth 
him to be distrained, &,c. he should have had against his lord a writ 
of mesne, and have recovered against him his damages and costs of 
suit, &c. [1 Barton's Elem. Convey. 52, 53 ;^ Black. Com. 234.] 

NoTB. — ^The writ of mesne (3 Black. Com. 234) is abolished by 
3 & 4 WiU. 4, c. 27, s. 36. 



VHAP. VII.— HOMAGE ANCESTRAL. 

Sbct. CXLIII. Homage ancestral defined, — Tenant by homage 
ancestral is, where a tenant holdeth his land of his lord by homage, 
and the same tenant and his ancestors, whose heir he is, have holden 
the same land of the same lord and of his ancestors, whose heir the 
lord is, time out of memory of man, by homage, and have done to 
them homage. And this is called " homage ancestral," by reason of 
the continuance which hath been, by title of prescription, , in the 
tenancy in the blood of the tenant, and also in the seigniory in the 
blood df the lord. And such service of homage ancestral draweUi to 
it warranty, that is to say, that the lord, which is living and hath 
received the homage of such tenant, ought to warrant his tenant, 
when he is impleaded of the land holden of him by homage ances* 
tral. 

NoTB. — Homage ancestral bdbg ccHifined to the case oi the lord 
and tenant being respectively heir of their ancestors who held by 
9sbA recdved homage respectively, was probably extinct before the 
statute of Chas. 2, c. 24, abolishing the military tenures, &c. And 
if not, yet that statute having taken away all tenure by homage in 
general words, without any exoepticm either express or implied of 
homage ancestral, the lattor, though not particularly named, yet as 
being one species of homage, was, it should seem, virtually included. 
Go. Litt. 67 b., n. (I), 105 a., n. (1); 2 Black. Com. 300; 
2 Scriven*8 Copyh. 709, 2Bd edit. 



Sbgts. CXLIV. and CXLV. relate to the obsolete doctrines of 
acquittal and warranty in homage ancestral. 
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Sect. CXLVI. An ecclesiastical person seised in right of his 
church cannot disclaim.-^And it is to be understood, that in every 
case where the lord may disclaim in his seigniory by the law, ancf of 
this he will disclaim in a coUrt of record, his seigniory is extinct/ 
and the tenant shall hold of the lord next paramount to the lord which 
so disclaimeth. But if an abbot or prior be vouched by force of 
homage ancestral, &c., albeit that he never took homage, &c., yet 
he cannot disclaim in this case, nor in any other case; for they 
cannot take away or Avest a thing in fbe, which hath been vested in 
their house. [See Co. Litt. 102 b., 103 a. ; Comyn Dig. tits. 
" Disclaimer" (C), and " Droit" (F.)] 



Sects. CXLVII. to CLII. relate to the homage which tenant in 
homage ancestral ought to have done. 



CHAP. VIII.— GRAND SERJEANTY. 

Sect. CLIII. Tenure by grand serjeanty defined, — ^Tenure by grand 
seijeanty is, where a man holds his lands or tenements of our 
sovereign lord the king, by such services as he ought to do in his 
proper person to the king, as to carry the banner of the king, or his 
lance, or to lead his army, or to be his marshal, or to carry his 
sword b^ore him at his coronation, or to be his itorver at his coro- 
nation, or his carver, or his butler, or to be one of his chamberlains 
of the receipt of his exchequer, or to do other like services, &c. 
And the cause why this service is. called grand serjeanty is, for that 
it is a greater and more worthy service than the service in the 
tenure pf escuage. For he which holdeth by escuage, is not limited 
by his tenure to do any more especial service than any other which 
holdeth by escuage ought to do ; but he which holdeth by grand 
serjeanty ought to do some special service to the king, which he that 
holds by escuage ought not to do. 

Note. — ^The tei^ure by grand seijcMity still continues, though it 
is so regulated by the 12 Chas. 2, c. 24, as to be made in effect 
free and common socage, except so far as regards the merely honorary 
part of grand serjeanty; for the first part of the statute, which 
destroys the incidents to tenures by knight's service, of which grand 
serjeanty was the ^highest species, is expressed with a generality 
sufficient to reach grand serjeanty ; l)ut then a proviso follows, by 
which the honorary services oi this tenure are expressly saved. It 
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is observable, that the proviso for this purpose is penned with an 
inaccuracy, which leads to a very mistaken idea of the incidents to 
grand seijeanty. The honorary services are preserved with a 
cautious exception of several burthensome properties, such as mar' 
riage, wardship, and voyages royal ; to which are added eseuage and 
the aids pur f aire fitz cMvaler et file marier, though these latter were 
certainly quite foreign to grand serjeanty. Co. Litt. 105 b., 108 a.» 
n. (1) ; 2 Scriven's Copyh. 637, n. (19), 705, n, (60) ; 1 Steph, 
Com. 188, 197, 198. 



Sbcts. CLIV. — CLVIII. relate to the services and reliefs due in 
grand seijeanty and eseuage, and also describe the obsolete tenure 
by comage. 



CHAP. IX.— PETIT SEEJEANTY. 

Sect. CLIX. Petit serjeanty defined, — Tenure by petit seijeanty 
is, where a man holds his land of our sovereign lord the king, to 
yield to him yearly a bow, or a sword, or a dagger, or a knife, or a 
lance, or a pair of gloves of mail, or a pair of gilt spurs, or an arrow, 
or divers arrows, or to yield such other small things belonging to war. 

NoTB. — ^The tenure of petit seijeanty is not named in the 12 Chas. 
2, c. 24, but the statute is not without its operations on this tenure. 
It being necessarily a tenure in capite, though in effect only so by 
socage, livery and primer seisin were of course incident to it on a 
descent; and these are expressly taken away by the statute from 
every species of tenure mi capite, as well socage in capite as knight's 
service in capite. (Co. Litt. 77 a.) In all other respects petit 
seijeanty is the same as it was before ; it continues in denomination, 
and still is a dignified branch of the tenure by socage, from which it 
only differs in name on account of its reference to war. Co. litt. 
108 b., n. (I) ; 2 Scriven's Copvh. 705, n. (60) ; 1 Steph. Com. 
198 ; Wright's Ten. 160; 2 Black. Com. 82. The Duke of Wei- 
lington holds one of his estates on this tenure, that is, by the annual 
render to the sovereign of a gilt spur. 



Sbct. CLX. Petit serjeanty is but socage. — And such service is 
but socage in effect, because that such tenant by his tenure ought 
not to go, nor do, any thing in his proper person, touching the war, 
but to render and pay yearly certain [sect. 1 17] things to the king, 
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as a man ought to pay a rent. [2 Black. CJom. 82 ; Wright's Ten. 
160; 1 Steph. Com. 198.] 



Sect. CLXI. The holding must he of the king, — ^And note, that a 
man cannot hold by grand serjeanty, nor by petit serjeanty, but of 
the king, &c. [2 Black. Com. 82 ; I Steph. Com. 188, 198,] 



CHAP. X.— TENURE IN BURGAGE. 

Sect. CLXII. Tenure in burgage defined, — ^Tenure in burgage is, 
where an ancient borough is of which the king is lord, and they 
that have tenements within the borough hold of the king [or other 
lord^ sect. 1 63] their tenements ; that every tenant for his tenement 
ought to pay to the king [or other lord, s. 1 63] a certain rent by 
the year, &c. And such tenure is but tenure in socage. [2 Black. 
Com. 82; Com. Dig. tit. "Borough" (E.); 1 Steph. Com. 198; 
Wright's Ten. 145 ; 2 Scriven's Copyh. 706, n. (67)]. 



Sect. CLXIII. It is burgage where held of a lord. — ^And the 
same manner is, where another lord spiritual or temporal is lord of 
such a borough, and the tenants of the tenements in such a borough 
hold of their lord to pay, each of them yearly, an annual rent. 



Sect. CLXIV. Antiquity of boroughs,-^And it is called tenure in 
burgage, for that the tenements within the borough be holden of 
the lord of the borough by certain rent, &c. And it is to be known 
that the ancient towns called boroughs be the most ancient towns 
that be within England; for those towns that now be cities or 
counties, in old time were boroughs, and called boroughs; for of 
such old towns called boroughs come the burgesses of the parliament 
to the parliament, when the khig hath summoned his parliament. 
[Co. Litt. 108 b., and note (4) by Hargrave; 1 Black. Com. 114; 
1 Steph. Com. 116]. 



Sect. CLXV. Custom of borough English explained,~^Also, for 
the greater part of such boroughs have divers customs and usages, 
wluch are not had in other towns. For some boroughs have such 
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a custom, that if a man have issue many sons, and dieth, the 
youngest son shall inherit all the tenements which were his father's 
within the same borough, as heir unto his father by force of the 
custom ; the which is called Borough-English. 

Note. — In the Third Real Property Report, p. 8, it is said, "The 
custom of Borough-English prevails in several cities, and ancient 
boroughs, and districts of smaller or larger extent, adjoining to them 
in different parts of the kingdom. The land is held in socage, but 
according to the custom it descends to the youngest son, in exclu- 
sion of all the other children of the person dying seised. In some 
places, this peculiar rule of descent is confined to the case of children, 
in others, the custom extends to brothers and other male collaterals. 
* * * Xhe custom of Borough-English governs the descent 
of copyhold land in various manors." 1 Steph, Com. 199, n. (n) ; 
Hale's Hist. Com. Law, note by Runnington, p. 201, 4th edit.; 
Noy's Dial. 27 ; 1 Black. Com. 75 ; 2 Id. 83; I Steph. Com. 53, 
198; 2 Preston's Abst. 423; Appendix to Robinson's Gavelkmd; 
Co. Litt. 110 b., n, (3), 175 b., n. (4). Also see post, sect. 211. 



Sect. CLXVI. Dower of burgage lands, — Also in some boroughs, 
by custom, the wife shall have for her dower all the tenements 
which were her husband's. [2 Black. Com. 84 ; 1 Steph. Com. 
200, See ante, sect. 37, p. 23.] 



Sect, CLXVII. Lands of burgage tenure might have been devised, 
when lands of other tenure could not, — ^Also, in some boroughs, by 
the custom, a man may devise by his testament his lands and tene- 
ments, which he hath in fee simple within the same borough at the 
time of his death ; and by force of such devise, he to whom such 
devise is made, after the death of the devisor, may enter [Co. Litt. 
HI a. [q]; 1 Steph. Com. 566] into the tenements so to him 
devised, to have and to hold to him, after the form and effect of the 
devise, without any livery of seisin thereof to be made to him, &c. 

Note. — It may be observed that by our law % man might 
bequeath his personal property, though anciently only a portion 
thereof (2 Black. Com. 491) ; and so, prior to the conquest, he 
might devise his real property (2 Black. Com. 373 ; Wright's Ten. 
172 ; 1 Steph. Com. 547). However, after the conquest, no estate, 
greater than for term of years, could be disposed of by testament 
(2 Coke's Inst. 7 ; 2 Black. Com. 375 ; 1 Steph. Com. 548) ; except 
only in Kent, Robins. Gavelk. 238, and in some ancient burghs as 
aboyesaid by Littleton* and a few particular manors. But when 
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ecdesiaBtical ingenuity had invented the doctrine of uses as a thing 
distinct from the leged estate, uses hegan to be devised very fre- 
quently (Plowd. Com. 414; Gilb. Dev. 7; 2 Black. Com. 375; 
1 Steph. Com. 548), and the devisee of the use could in chancery 
compel its execution. But, when the statute of uses, 27 Hen. 8, 
c. 10, had annexed the possession to the use, these uses, being now 
the very land itself, became no longer devisable, which might have 
occasioned a great revolution in the law of devises, had not the 
statute of wills been made about five years after, viz. 32 Hen. 8, 
c. I, explained by 34 Hen. 8, c. 5, which enacted, *' That all persons 
being seised in fee simple (except feme coverts, infants, idiots, and 
persons of non-sane memory) might by will and testament in 
writing devise to any other person, except to bodies corporate, two- 
thirds of their lands, tenements, and hereditaments, held in chivaky, 
and the whole of those held in socage ; which, through the altera- 
tion of tenures by the statute of Charles the Second, amounted to 
the whole of their landed property, except their copyhold tene- 
ments. But the recent statute of 7 Will. 4 and 1 Vict. c. 26 
(which, however, only applies to wills executed on or after the 
1st January, 1838) enables every person, except as above stated, to 
dispose by will of all his property of what nature soever, comprising 
his customary freeholds and copyholds, without surrender and before 
admittance, and also comprising estates pur autre vie, contingent 
interests, rights of entry, and even property acquired after the execu- 
tion of the will. 1 Steph. Com. 550. 



S«CT. CXLVIII. Husband cannot grant to his wife, hut he may 
devise to her. — ^Also, though a man may not grant, nor give, his 
tenements to his wife, during the coverture, for that his wife and he 
be but one person in the law ; yet by such custom [and without such 
custom] he may devise by his testament his tenements to his wife, to 
have and to hold to her in fee simple or in fee tail, or for term of 
life, or years, for that such devise taketh no effect but after the death 
of the devisor. And if a man at divers times makes divers testa- 
ments, and divers devises, &c., yet the last devise and ¥rill made by 
him shall stand, and the others are void. 

NoTK. — As to the grant and devise by husband to his wife, see 
Co. Litt. 3 a., xi. (1), 34 a., n. (1), 112 a, 187 b, 297 b., n. (1); 
Fmch's Law, 11 b; Noy's Max. 10, 11 ; 1 Prest. Abst. 332; 1 
Black. Com. 422. It must be borne in mind, however, that the hus- 
band may at law grant to the wife by the intervention of trustees, 
and, in equity, without them. 1 Atkyns, 271 ; Burr. 205 ; 3 P. Will. 
334 ; and he may surrender a copyhold to her use. Co. Litt. 3 a., n. 
(1) ; 4 Coke's Rep. 29 ; 1 Roper's Husb. and W. 53 ; Wing. Max. 
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765 ; finch's Law. 11 b ; I Prest. Abst. 332 ; Bythewood's Note to 
Noj's Max. 38; 2 Steph. Com. 297, 305, 306 ; 2 Bam. and Adol. 
447, 

A man may have two talid wills, if the latter does not revoke the 
frarmer, and does not make a different and incompatible disposition of 
the same property. Coward v. Marshall, Cro. Eliz. 721 ; Hitchin's 
y. Bassett, 3 Mod, R. 203 ; 2 Salk. 592, S. C. ; Hongerford ▼. 
Noworthy, Hardres, 374 ; Shower's Pa^. Cas. 146, S. C. ; Walpole 
v. Chdm'ondley, 7 Term R. 138 ; Doe ▼. Pedley, 1 Mees. and Web. 
675 ; 1 Tyrw. and G. 883, S. C. 



Skct. CLXIX. Devise to superstitious uses. — Devise to executors 
to sell, — ^Also, by such custom a man may devise by his testament, 
that his executors may alien and sell [s. 383] the tenements that he 
bath in fee simple, for a certain sum, to distribute for his soul. In 
this case, though the devisor die seised of the tenements, and the 
tenements descend unto his heir ; yet the executors, after the death 
of the testator, may sell the tenements so devised to them, and put 
out the heir, and thereof make a feoffment, ahenation, and estate, by 
deed or without deed, to them to whom the sale is made [see sect. 
383, and note] . And so ye may here see a case, where a man may 
make a lawful estate, and yet he hath nought in the tenements at the 
time of the estate made. And the cause is, for that the custom and 
usage is such. For a custom, used upon a certain reasonable cause, 
depriveth the common law. 

Note. — Mr. Hargrave (Co. Litt. 112 b., n. (2) thought that the 
distribution above-mentioned probably was giving money to the 
church to have masses for the testator's soul: a superstition very 
common in the time of Littleton, and then not inconsistent with any 
law. Afterwards, indeed, uses and trusts of land for such purposes 
were restrained by the 23rd of Hen. 8, c. 10, (and see 37 Hen. 8, c. 
4; 1 £dw. 6, c. 14) commonly called the statute of superstitious 
uses, though not wholly, the statute allowing them if they were not 
appointed for more than twenty years, and without any limitation of 
time in the instance of cities and towns corporate having customs to 
devise in mortmain (Co. Litt. 112 b., n. (2)). But independently of 
the statute of Henry the Eighth, devises of this kind could net have 
effect (1 Jarm. on Wills, 188) ; for either they would be void by the 
mortmain statutes (see particularly 9 Geo. 2, c. 36), or, when not 
within the reach of any of them, would be deemed superstitious by 
oar courts of equity ; which woi^d therefore, if charity were the testa- 
tor's object, direct the money to be apphed to some use really chari- 
table, at the court's discretion ; or if the devise were one to supersti- 
ous n^eSf for the testator's benefit, as to say masse8»,&c., the testator's. 
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r^presentaHve would take. Wfest v. Shuttleworth, 2 Myl. and Ke. 
684 ; 1 Jarman on Willfi, 188, 189 ; Co. Litt. 112 b., n. (3). 



Sier. CLXX. Ckstam undprneripHtn^'^Tiiifie of memory, — lAm^ 
tation in a t^t of H^H.^-^Ahd note, that no custom is to be aUovred, 
bat such eastom as hath been used by title oi prescription [s. 183], 
that is to say, from time out of mind; But divers opinions have been 
oonoeming time out of mind, &c. and title of preiM^ription, vfhich is 
all one in the law. For some have said that time out of mind should 
be said from time of limitation in a writ of right [abolished by 3 & 
4 Will. 4, c. 27, s. 36], that is to say, from the time of King Richard 
the First, after the Conquest, as is givfen by the statute of Westmin- 
ster ^b6 Krst [8 Edw. 1., t. 38], for that a writ of right was [when U 
existed] the most high writ in its nature that might be. And by 
such a writ a man might have recovered his right of the possession 
ef his ancestors of the mbst ancieht time, that any man might by any 
writ by the few, &c. And insomuch that it was given by the same 
statute [Westi 1. 3 Edw. 1 . c. 38] that in a writ of right none should 
be heard to demand of the seisin of his ancestors of longer time than 
of the time of King Richard aforesaid, therefore this is proved, that 
continuance of possession or other customs and usages used from the 
same time, was [formerly] the title of prescription, &c. And this is 
certain. And others have said, that well and truth it is, that seisin 
and continuance from the limitation, &c. was [formeriy] ] a title of 
prescription, as is aforesaid, and by the cause aforesaid. But they 
have sdd, that there is also another title of prescription that Was at 
the common few before iany statute of limitation of vnits, &c., and 
that it was, where a custom or usage, or other thing, hath been 
used, from time whereof mmd of man runneth not to the contrary. 
And they have said, that thhs is proved by the pleading ; v^ere a man 
will plead a title of prescription of custom he shall say, that such 
custom hath been used from time whereof the memory of man run- 
neth not to the contrary, that is as much to say, -^hen such a matter 
is pleaded, that no man then alive hath heard any proof of the con- 
trary ; nor hath any Imowledge to tlie contrary ; and insomuch that 
such title of prescription was at the common few, and not ousted by 
any statute, ergo, it abidetii as it was at the common law ; and the 
rather, insomuch that the said limitation of a writ of right is of so 
long time passed. Ideo queere ie hoc. And many other customs and 
usages havt such andent boroughs. 

Nom. — Care must be taken to distinguish between custom and 
preseriptioh. Custott is ]^rop^y ll had usage, and prescription a 
persontd xmt, attaching to a man and his ahcestots, or those whose 
efttate he hath. Co. litt. 118. b ; 1 Tentr. 886; 2 Bfeck. Com. 
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263 ; Burtoii's Comp. 889, 890 ; 2 Steph. Oonu 841 ; 4 Coke'v 
R^. 81 b; Shdf. Real Prop. Stats. 55, 8rd edit. 

As to the time of prescription and of customary rights, we may 
observe that though, as above stated, they should formerly have ex- 
isted from the begmning of the reign of Rich. I., yet, if there had 
been an tojoymebt for la period of 20 years, the courts would, in the 
absence of elddence from the other party of the right having in fact 
originated since the begmnmg of the reign of Rich 1 . and provided 
that the enjoyment was not under a grant or license from the party 
interested, nor without his knowledge, presume an immemorial usage, 
so as to sustain the prescription or customary right. The legislature 
has now stepped in, and by me 2 & 3 "Will. 4, c. 71, these judicial 
dicta have b^, witii some variations, made part of the statute law. 
Tht statute enaets, that where, there shall have been an enjoyment of 
right* o/ common and all other profitB or benefits to he taken and enjoyed 
from or wpon attg land (with the exception of tithes (as to whidi see 
2 & 3 Will, 4, c. 100 ; 3 Steph. Com. 132), rents, and services (as 
to yAuxk see 3 & 4 Will. 4, c. 27, s. 2 ; 3 Steph. Com. 549) by any 
person cJaiming right thereto, without interruption, for thirty years 
next before the commencement of any suit upon the subject, the pre- 
Bcri^ttre daim shall no longer be defeated (as it would have been 
before the aet) by showing only that the i^joyment commenced at a 
period snbseqaoit to the era of legal memory. There is a prbvisiohi 
however, that it may be defeated in any o^er way in which it was 
defeasible before the act passed. But where there has been an enjoy- 
ment for as mndi as sixty years, the claim is to be absolute and in- 
defeasiUe, except only by proof that such enjoyment took place under 
some deed, ol* writt^i consent, or agreement ; while on the other 
hand, if the period of enjoyment shall have been less than thirty 
yearS) it is to be wholly unavulable, even to raise the slightest pre- 
sumptioii of right. The act makes similar provisions with respect ta 
another dass of incorporeal hereditaments, viz. any " way or other 
esiseiiient^ or any watercourse, or the use of any water, to be enjoyed 
upon, over, or frotn any land or water," and " the acceiis or use of 
light to or for any dwelling-house, workshop, or other building ;''-^ 
but widi this difference, that the periods constitutiDg a prescriptive 
right in tii6 case of ways or other ejeisements, and waters, are twenty 
and forty years in lieu of thirty and sixty respectively, and that an 
udntemipted enjoyment of lights for twenty years constitutes, iii 
every ease, an absolute and indefeasible right to them, unless it shall 
appekr that the enjoyment took place under some deed or written 
coiMent or agt^eement. There is, moreover, a provision with respect 
to imyi and waters^ that when the land over whidi sueh rights as 
these are claimed has been held for term of life, or a term exceeding 
three years, such term shall beexduded from the computation of the 
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forty years, in the event of the person who may be entitled in rever- 
sion resisting the claim within three years after the term determines. 
2 Steph. Com. 39, 40. 



Sect. CLXXI. Towns and boroughs. — ^Also, every borough is a 
town, but not ^ converse . More shall be said of custom in the. 
tenure of villenage. 



CHAP. XI.— VILLENAGE. 



Sect. CLXXII. Tenure in villenage defined, — ^Tenure in villenage 
was, most properly, when a villein held of his lord, to whom he was 
villein, certam lands or tenements accordmg to the custom of the 
manor, or otherwise, at the will of his lord, and to do to his lord 
villein service ; as to carry and re-carry the dung of his lord out of 
the city, or out of his lord's manor, unto the land of his lord, and 
to spread the same upon the land, and such like. And some free- 
men hold their tenements according to the custom of certain manors, 
by such services. And their tenure also is called tenure in villenage, 
and yet they are not villeins ; for no land holden in villenage, or 
villein land, nor any custom arising out of the land, shall ever make 
a free man villein. But a villein might make free land to be villein 
land to his lord. As where a villein purchased land in fee simple, 
or in fee tail, the lord of the villein might have entered into the land, 
and have ousted the villein and his heirs for ever ; and after the 
lord (if he would) might have let the same land to the villein, to 
hold in villenage. 

Note. — ^Villenage has long ceased to exist in its original state in 
this country, but it is said that copyholds had their origin in that 
tenure, though some have denied this. See Note to Sect. 73 ; 
2 Black. Com. 96; 11 Hargr. State Trials, 342; Termes de la 
Ley, tit. " Villein and Villeinage ;" Barrington's Observat. on Stats. 
278. The tenure was (says Blackstone) virtually abolished by the 
12 Chas. 2, c. 24 (2 Black. Com. 96), while it is stated in Les 
Termes de la Ley (tit. " ViUein and Villeinage ") that the title of 
villein and the tenure of villenage were absolutely abohshed by that 
statute. The better opinion, however, is that the statute of Chas. 2, 
c. 24, did not at all affect villenage, and that in fact it had ceased to 
exist prior to that statute. Co.Litt. 141 b., n. (4) ; Noy's Max. 
29, Note (b) by Bythewood; Banington's Observat. on Stats. 301, 
5th edit. ; Harris's Note to Justm. Instit. lib, 1, p. 12; 1 Steph. 
207, 208. 
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Sbcts. CLXXUI. — CLXXXII. relate to the obsolete doctrines 
of villenage. 

Sect. CLXXXIII. For what things a man must prescribe in him- 
self and his ancestors, and for what in a que estate. — ^And here note, 
that such things which cannot be granted, nor aliened, without deed 
or fine, a man which will have such things by prescription cannot 
otherwise prescribe, but in him and in his ancestors, whose heir he is, 
and not by these words, '* In him and them whose estate he hath ;" 
for that he cannot have their estate without deed or other writing, 
the which ought to be showed to the court, if he will take any ad- 
vantage of it. And because the grant and alienation of a villein in 
gross lay not without deed or other writing, a man could not pre- 
scribe in a villein in gross without showing forth a writing, but in 
himself which claimed the villein, and in his ancestors whose heir he 
is. But of such things which are regardant or appendant to a 
manor, or to other lands and tenements, a man may prescribe, that 
he and they whose estate he hath, who were seised of the manor, or 
of such lands and tenements, &c., have been seised of those things, 
as regardant or appendant to the manor, or to such lands and tene- 
ments time out of mind of man. And the reason is, for that such 
manor or lands and tenements may pass by alienation without deed, 
&c. [See 2 Black. Com. 265, 266 ; Finch's Law, 31 b. fol., ed.] 

Note. — All prescription, at common law, must be laid either in a 
man and those whose estate he hath in certain lands, which is called 
prescribing in a que estate (Richards v. Fry, 7 Ad. and El. 704), or 
it must be in a man and his ancestors. But a prescription may also 
be in a body corporate, and their predecessors. ** For as a natural 
body," says Lord Coke (1 Inst. 1 13 b.), " is said to have ancestors, 
so a body poUtic or corporate is said to have predecessors." Mellor 
V. Spateman, 1 Saund. 342. See also Finch's Law, 31b. fol., ed. ; 
Comyn's Dig. tit. " Prescription ;" 2 Black. Com. 264 ; 2 Steph. 
Com. 38. The prescription in a que estate must, at common law, 
have been laid in the person who was seised in fee simple. 1 Will. 
Saund. 346, n. (1); 6 Coke's Rep. 60 a. ; 4 Term Rep. 718; 
3 You. and Jerv. 93. But by 2 & 3 Will. 4, c. 71, s. 5, in action 
on the case, the claimant may allege his right generally, and in plead- 
ing to actions of trespass, where previously it would have been 
necessary to have alleged the right to have existed from time imme- 
morial, it will be sufficient to allege the enjoyment thereof as of 
right by the occupiers of the tenement in respect whereof the same 
is claimed during the period provided by the act (see Note to Sect. 
170), and without claiming in the name of the owner of the fee. 
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Svcnr. GLXXXIV. Athawso», ammou of puskure, S(C. ma^ he ap- 
pendant to a manor, — ^And it is to be understood, that notiiing was 
named regardant to a manor, &e. but a villein. But certain other 
things, as an adrowson and compiion of pasture, &c., are xiamed ap- 
pendant to the manor, or to the Ifuids a^id tenements, &c. [Co. 
Litt. 120 a. b., 121 b.; Dodderidge's IVeat. on Advowsons,p. 38; 
Comyn's Dig. tit. " Appendant, &c. ;" 2 Slack. Com. 22, SSi] 



Shot. CXjXXXV. — A persoii migbt acknowledge bimsdf as a 
villein in a court of record. 



SscT. CLXXXVI. Villem and nief.-^A man is said to be outlmeed, 
a woman wmved, — ^Also, a man that was a villein was called a villein, 
and a yfcmm who was a villein was called a nief. As a man who is 
outlawed is called outlawed, and a womaa who is outlawed is called 
waived. [2 Roll's Abr. 804 ; Moore» 589 ; Fitzh. Nat. Brev. 161a.; 
Co. litt. 122 b. ; 3 Steph. Com. 568 n. (j).] 

NoTB. — ^A peer or member of pariiament cannot be outiawed in 
personal actions. Cassidy v. Steuart, 2 Man. and Gr. 437 ; 5 Jar. 
25, B. C. Ncn: can an inluit under twelve years of age. Co. 
Litt. 128 a. [q] ; 3 Steph. Com. 568 n. (j) ; Comyn's Dig. tit. 
" Utlagary." 



Sect. CLXXXVII. Partus sequitur conditionem patris, — ^Ako, if 
a villein took a free woman to wife, and there were issue between 
them, the issues would have been villeins. But if a nief took a free 
man to her husband, their issue should have been free. This is 
contrary to the civil law ; for there it is said, partus sequitur ventrem, 
[See hereon Fortescue de Laud. Leg. Ang. cap. 42 ; Cary's Com- 
mentary on the above Section ; 1 Steph. Com. 205.] 



Skct. CLXXXVIII. Bastard cannot be heir to anyone. — ^Also, no 
bastard might be a villein unless he would acknowledge himself to be 
a villein in a court of record; for he is in law quasi nullius filius^ 
because he cannot be heir to any. [Fortescue de Laud. Leg. Ang, 
cap. 39, 40; Hale's Analysis, s. 18; Co. Litt. 123 a. b., 243 b. 
n. (2) ; 3 IJallam's Midd. Ages, 255, 256 ; 2 Bhck. Com. 247 ; 
1 Steph. Com. 403.] 



@BCTB. CLXXXtXi-rrCXCV. relate to actions, &c. by villeiiuu 



&BGT. CXOVI. Pleas in abatmwt to ike pereon qf the plaintif. 
li^ ViH&iage [/onufr/y]. — ^Also, there are nz nuumer of xnea wlio^ 
if they sue, jadgment may be demanded* if they ab^ll be answered, 
&c. One was, where a villein sued an action agamat hia lord. 

NoTB. — ^Fleas in abatement are caUed dilatory pleas, and they 
show some matter for abating or qnashing the writ and declaration. 
Such pleas most be put in within four days from the delivery, pr service 
of nodce of filing, of the declaration, and must be accompanied by an 
affidavit of their truth. 4 Ann, c. 16 ; 3 Steph. Com. 575, 576. 



Sbct. CXGVII. Outlawry may be pleaded. — The second is, YAkege 
a man is outlawed upon an action of debt or trespass, or upon any 
other action or indictment, the tenant or the defendant may show 
all the matter of record and the outlawry, and demand judgment, if 
he shall be answered ; because he is out of the law to sue an action 
during the time that he is outlawed. [Comyn's Dig. tit. " Abate- 
ment" (E. 2) ; Co. Utt. 123 b. ; 1 Salk. 5. When may be pleaded 
in bar, see I and 2 Chitty's Pleading, tit. " Outlawry."] 



Sbct. CXCVIII. Plaintiff's alienage.— Tht third is an alien, 
which is bom out of the legiance of our sovereign lord the king ; if 
soch an alien will sue an action real or personal, the tenant or 
defendant may say that he was bom in such a country, which is 
out of the king's allegiance, and ask judgment if he shall be 
answered. 

NoTB. — ^An alien enemy is disabled to sue, but the plea must 
state not only that the plaintiff was bom in a foreign country, but 
that he came here without letters of safe Conduct from the sovereign. 
8 Term Rep. 166. When may be pleaded in bar, see 1 and 2 Chitty 
on Pleading, tit. " Alien." But alienage is not a good plea in a 
personal action brought by an alien amy, even though he be resi- 
dent abroad. Co. Litt 129 b. ; Comyn's £Mg. tit. "Abatement" 
(£. 4); Pisani v. Lawson, 6 Bing. N. C. 30; 8 Scott, 180; 
8 Dowl. 57, S. C. 



Sect. CXCIX. Pramunire pleadable. — ^The fourth is a man, who 
by judgment given against him upon a writ of pramunire facias, 4rc. 
is out of the king's protection* If be sue any actk«i< and ^e 
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or defendant show all tiie reeord against him, he may ask 
jndgment if he shall be answered ; £ar the law and the king's writs 
be the tiba^ by whidi a man is protected and helped ; and so, 
ifan^ the time that a man in sndi case is oot of the king's pro- 
teetioii, he is out of hdp and protection by the king's law, or by the 
king's writ [4 Black. Com. 117, 130; 3 Stef^. Com. 62 ; Co. 
liOL 391 a., n. (1)]. 



Svcr. CC. Profesied in religion, now no plea. — The fifth, was 
where a man was entered and professed in religion. 

NoTK. — ^In times of popery a man who entered into and was 
prcrfessed in religion, became civilly dead, bat this is not so now, and 
is consequently no plea, and, indeed, by 31 Hen. 8, c. 6, and 
33 Hen. 8, c. 29, dl men and women professed might purchase, 
sue, and be sued, as if they never had been professed. Co. latt. 
3 b., n. (7), 33 b., n. (6), 129 b., n. (1), 206 a., n. (1) ; 2 Rollers 
Abr. 43. • 



Sbct. CCI. Excommunication not now pleadable, — ^The sixth was, 
where a man was exconmiiinicated by the law of holy church, and 
he sued an action real or personal, ike tenant or defendant might 
have pleaded, that he that sued was excommunicated, and of that 
it behoved him to show the bishop's letters under his seal, witness- 
ing the excommunication, and ask judgment, if he should be 
answered, &c. But in that case, *if the demandant or plaintiff could 
not deny it, the writ should not have abated, but the judgment 
should have been that the tenant or defendant should go quit without 
day, for this, that when the demandant or plaintiff had purchased 
his letters of absolution, and showed them to the court, he might 
have had a re-sumn^ons, or a re-attachment, upon his original, aft^ 
the nature of his writ. But in the other before-mentioned cases the 
writ shall abate, &c., if the matter showed may not be gainsaid. 

Note. — Excommunication is now not a good plea in abatement ; 
for by 53 Geo. 3, c. 127, s. 3, no person who shall be pronounced 
excommunicate shall incur thereby any civil penalty or incapacity 
whatever, save such imprisonment, not exceeding six months, as the 
court so excommunicating such person shall pronounce. 3 Steph. 
Com. 721. 



Sect. CCH. Once a parson, always a parson. — He which is pro- 
fessed a monk i^all be a monk^ 4uid as a monk shall be taken for 
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term of his natural life, unless he be deraigned by the law of holy 
church. I 

NoTB. — ^This is still law with respect to our clergy, and it was on 
this ground that Mr. Home Tooke was refused admittance as a 
member of the Society of Lincoln's Ion, with a view to his being 
called to the bar. 1 Legal Exam. 110, 111 ; 1 Lord Brougham's 
Hist. Sketches, &c. (Ser. ii.) 131, 12mo. 



Sbcts. CCIII.— -CCVni. relate to villeins professed, their manu- 
mission, enfranchisement, and Carriage. 



Sect. CCIX. Custom to pay fine for marriage of daughter without 
licence void. — ^Also, if the lord of a manor will prescribe that there 
hath been a custom within his manor time out of mind of man, that 
every tenant within the same manor, who marrieth his daughter to 
any man without licence of the lord of the manor, shall make fine, 
and have made fine to the lord of the manor for the time being, this 
prescription is void. For none ought to make such fine but only 
villeins. For every free man may freely marry his daughter to 
whom it pleaseth him and his daughter. And for that this prescript 
tion is against reason, such prescription is vpid. 

NoTK. — ^That a custom to be good must be a reasonable one, see 
1 Black. Com. 77 ; Jones v. Waters, 5 Tyrwh. 361 ; Taylor v. 
Devey, 7 Adol. and El. 409 ; Hilton v. Ld. Granville, 13 Law Joum. 
N. S. Q. B. 193 ; 8 Jur. 310, S. C. ; 1 Steph. Com. 57. 



Sbct. CCX. Custom of gavelkind, — All male issue inherit. — But 
in the county of Kent, where lands and tenements are holden in 
gavdkind, there, where, by the custom and use out of mind of 
man, the issues male ought equally to inherit, this custom is allow- 
able, because it standeth with some reason; for every son is as 
great a gentleman as the eldest son is, and perchance will grow to 
greater honour and valour, if he hath anything by his ancestors, or 
otherwise, peradventure, he would not increase so much, &c. [See 
^sect. 165, and note thereto.] 



Sbct. CCXI. In Borough-English the youngest son inherits. — 
Also, where by the custom called Borough-Englisb, in some 
borough, the youngest son shall inherit all the tenements, &c., this 
custom alto stands with some certam reason; because that the 
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joanger son (if he lack father and mother) becanse of his Tooi^cr 
age, may least of all his brethren help liimself, &c. [See 
s. 165, and note there.] 



Skct. CCXII. Prescription which should make one a judge in Ms 
own cause is void, — ^Bat if a man will prescribe, that if any catde 
were upon the demesnes of the manor there doing damage, tiiat the 
lord of the manor for the time being hath used to distrain them, and 
the distress to retain till fine were made to him for the damages at 
his wOl, this prescription is void ; because it u against reason, that 
if wrong be done any man, that he thereof should be his own judge ; 
for by such way, if he had damages but to the value of an halfpenny, 
he might assess and have therefore one hundred pounds, which should 
be against reason. And so such prescriptioii, or any other prescrip- 
tion used, if it be against reason, this ought not, nor will not, be 
allowed before judges ; qtda malus usus abolendus est. [See ante, 
s. 209, and note.] 

NoTX. — ^That no one can be a judge in his own cause, see Ck>myn's 
Dig. tits. " Courts" (P. 16) and " Justices" (I. 3) ; 1 Salk. 396, 
397 ; 2 Salk. 607 ; 5 Jur. 868 ; Co. Litt. 141 a. ; Hawke's Grounds, 
&c. 351, 371 ; 8 Coke's Rep. 118 a. ; Sir J. Davies, 32 b.> 33 a. 



CHAP. XIL— RENTS. 



Sect. CCXIII, Three sorts of rents. 1. Rent service, and what it 
is, — Tl^ree manner of rents Uiere be, that is to say, rent-service, 
rent- charge, and rent- seek. Rent- service is, where the tenant 
holdeth his land of his lord by fealty and certain rent, or [Jbr- 
merly, s. 85] by homage, fealty, and certain rent, or by other ser- 
vices and certain rent. And if rent- service at any day tiiat it ought 
to be paid, be behind, the lord may distrain for that of common 
right. [Noy's Maxims, ch. 21; 2 Black. Com. 41, 42 ; 2Steph. 
Cora. 24, 25 ; Co. Litt. 142 a., n. (2), 143 b., n. (5) ; Gilbert on^ 
Rents, 9 — 15 ; 2 Jarman and Bythewood's Convey, by Sweet,' 
p. 27.] 

Note. — Rents must issue out of hereditaments corporeal, both of 
which terms must be attended to (2 Black. Com 41 ; Gilbert on 
Rents, 20, et seq, ed. 1792 ; 2 Steph. Com. 24). Thus a rent cannot 
issue out of chattels ; but where they are demised with corporeal here- 
ditaments, the whole rent will issue out of the latter alone. (Spencer's 
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Case, 5 Coke's Rep. 17 b.; Newman v. Henderson, 2 New Rep. 
224; 2 Vesey, 170; 1 Brown's Ch. Cas. 316.) So, generaUy 
speaking, at common law, on the grant of a subject, no rent can issue 
out of any hereditament, but such as is of a corporeal nature, because 
to things lying in grant, no recourse can, from their nature^ be had for 
a distress. So that a rent cannot issue out of a common, fair, office, 
or the Hke, for these were instituted for particular purposes, and are 
for public utility. So neither can rent issue out of a rent. The same 
principle appUes at common law also to tithes ; wherefore a reservation 
of rent upon a lease of them is not good as such, because there is ao 
place on which distress can be taken. So of an advowson, in which 
the patron has no interest but to appoint an able and fit person to 
the church, without any profit accruing to himself. The doctrine 
stated in the text with respect to the reservation of a rent out of 
tithes and other incorporeal hereditaments, has received a qualifica- 
tion by statute, as by 5 Geo. 3, c. 17, ecclesiastical persons are 
enabled to grant leases of tithes and other incorporeal hereditam^its, 
and reserve rents upon them, recoverable by action of debt (Burton's 
Comp. pi. 1218 ; Co. Litt. 44 b., n. (3). 

But reversions and remainders, though they are incorporeal, and 
can pass only by grant, yet a rent reserved for them upon a lease will be 
good, because though the grantor has no remedy for them during the 
continuance of this particular estate, yet, since they relate to the lands 
which were originally granted with a view to an immediate profit, the 
judges have gone as far as they could to effectuate the intention of the 
original donations, and therefore allow such reservation to be good 
immediately. And such construction is the more reasonable, in this 
case, because the remedy by distress lies for all arrears as soon as 
the reservation is executed by the determination of the particular 
estate ; whereas there is no possibility of such remedy ever accruing 
in the case of tithes, commons, fairs, and the like. (Co. Litt. 47 a. .; 
Capel's Case, 1 Coke's Rep. 62 b. ; Perkins, s. 627 ; Gilb. on Rente, 
23, et seq.) 

But though a reservation of rent, upon a lease of an incorporeal 
inheritance, by a lay person, will not be available as such, yet it will 
be good for the purpose of binding the lessee by way of contract, 
for the non-performance of which the lessor may have an action of 
debt ; because, if a lessee imdertake to pay an annual sum by his deed, 
such undertaking necessarily constitutes a right to the sum agreed 
upon. (Comyn's Dig. tit. " Dett " (A. 7 ; B.) ; 4 Coke's Rep. 49 ; 
Co. Ldtt. 44 b., n. (3) ; Gilb. Rente, 24. 25 ; Jewel's Case, 5 Coke's 
Rep. 3 ; 2 Will. Saund. 303.) In speaking of rents reserved out of 
incorporeal hereditements, we confined ourselves to the cases of leases 
by^ubjecte, and we may now therefore remark that the king is an 
^raqpitiea to the general rule, and may reserve a rent out of any in- 
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corporeal inheritance, because by his prerogative he may distrain for 
sadi rent in all the lands of his lessee ; and therefore, since he has a 
remedy for the rent, there is no reason that sach reservation should 
not be good. (Burton's Comp. pi. 1051 ; Co. Litt. 47 a., n. (1) ; 
Gilbert on Rents, 22 ; 2 Steph. Com. 24., n. (o) ; Moontjoy's Case, 
5 Coke's Rep. 4.) 



Sect. CCXIV, A distress may be had for renUservice of common 
right, '•^And if a man will give lands or tenements to another in the 
tail [the reversion remaining in the donor, s. 215] yielding to him cer- 
tain rent by the year, he of common right may distrain for the rent 
behind, though that such gift was [formerlg] made without deed, 
because that such rent is rent-service. Tn the same manner it is, if 
a lease be made to a man for life, or the life of another, rendering to 
the lessor certain rent, or for term of years rendering rent. 

Note. — By the statute of frauds (29 Chas. 2, c. 3,) the convey- 
ance must have been put into writing, though a deed was not thereby 
required, at least, not so far as concerned corporeal things. See ante, 
pp. 34 — 36. But by s. 3 of the 8 & 9 Vict. c. 106, it is enacted that 
after the 1st of October, 1845, a feoffment, other than a feoffment 
made under a custom by an infant, shall be void at law unless evi- 
denced by deed. See ante, p. 35. 

The remedy for the recovery of rent is by way of distress, 
which seems to have come over to us from the civil law ; for anciently, 
in the feudal law, the not paying attendance on the lords* courts, or 
not doing the feudal service, was punished with the forfeiture of the 
estate; so is Vigellius (pp. 257, 271, 326) viz. ** Si vassalus domino 
non serviat, fidelitatemq, ei nan prastet ; si vassalus, a domino ejus 
vocatus, non venerit; si pactum feudi non servietur:" but these feudal 
forfeitures were afterwards turned into distresses, according to the 
pignorary method of the civil law ; that is, the land that is let out 
to the tenant is hypothecated, or as a pledge in his hands, to answer 
the rent agreed to be paid to the landlord ; and the whole profits 
arising from the land, are liable to the lord's seizures for the payment 
and satisfaction of it. Gilbert's Rents, p. 3, et seq, 

A distress formerly was only in the nature of a pledge or security 
to compel the performance of satisfaction ; and upon this account it 
hath been held (Bagshawe v. Goward, Cro. Jac. 148), that the dis- 
treinor is not at liberty to work or use a distreined beast. And thus 
the law still continues with regard to beasts taken damage feasant, 
(except as to sale to reimburse expenses of keep of live anhnals, 5 
& 6 Will 4, c. 59, ss. 4, 5 ; 3 Steph. Com. 376) and distresses for 
suit or services (Yelv. 194; Cro. Jac. 255 ; Gilb. Dist. 13 ; 1 Scri- 
ven on Copyh. 417, 2nd edit.), which must remain impounded till 
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the owner makes satisfaction ; or contests the right of distreining, hy 
replev3ring the chattels (see post, sec. 237,) and by several acts of 
parliament (2 W. & M. c. 5 ; 8 Ann. c. 14 ; 4 Geo. 2, c. 28.; 11 
Geo. 2, c. 19. As to distresses for small rents, 57 Geo. 3, c. 93. 
As to distresses for taxes, rates, &c. 7 & 8 Geo. 4, c. 17), in all cases 
of distress for rent, if the tenant or owner do not, within five days 
after the distress is taken, and notice of the cause thereof given him, 
replevy the same with sufficient security ; the distreinor, with the 
sheriff or constable, shall cause the same to be appraised by two sworn 
appraisers, and sell the same towards satisfaction of the rent and 
charges ; rendering the overplus, if any, to the owner himself. 3 Steph. 
Com. 371, 372; Jacob v. King, 5 Taunt, 451 ; Lyons v. Tomkies, 
1 Mee. & W. 693 ; Co. Litt. 162 b., n. (6) ; Noy's'Max. chaps. 21 , 
22 ; GUbert's Distr. by Hunt, 7 ; Bacon's Abr. tit. " Rent'' (A. 3) ; 
Gilbert on Rents, tit. ** Distress," in Index. 



Sect. CCXV. On reservation of rent-service, the reversion must be 
in the donor. — Reservation of rent without deed and without retaining 
reversion, is void, — But in such case, where a man upon such a gilt 
or lease will reserve to him a rent-service, it behovetii that the re- 
version of the lands and tenements be in the donor or lessor. For if 
a man wiU make feoffment in fee, or will give lands in tail the remain- 
der over in fee simple, without deed [as formerly he might. Note to 
sect. 214] reserving to him a certain rent, this reservation is void, for 
that no reversion remains in the donor, and such tenant holds his land 
immediately of the lord, of whom his donor held, &c. 

Note. — ^The reason why the reservation of rent in the above 
instance is void is, that as there is no reversion in the grantor, rent 
could only be due by contract, and such contract, being for an incor- 
poreal interest, ought to be evidenced by deed. 



Sect. CCXVI. Before the statute of quia emp fores terrarum, reser- 
vation of a rent on an alienation in fee, was a rent- service, — And this 
is by force of the statute of quia emptor es terrarum. For before that 
statute, if a man had made a feoffment in fee simple, by deed or with- 
out deed [as he might then have done, ante, p. 35], yielding to him 
and to his heirs a certain rent, this was a rent- service, and for this he 
might have distrained of common right ; and if there were no reserva- 
tion of any rent, nor of any service, yet the feoffee held of the feoffor 
by the same service as the feoffor did hold over of his lord next 
paramount. 

NoTB. — ^As the statute of quia emptores terrarum (18 Edw. 1, c.) 



b 80 important on one, and is feo frequently referred to, it will be 
na^di to notice it more faQy than is done by Littleton. Tlie intent of 
ttat statute was to prevent the practice of subinfeudation (1 Steph. 
Com. 162, 173), and it recites, that by means of such subinfeudations, 
the chief lords had lost their escheats, marriages, and wardships : it 
was therefore enacted that it might be lawful for every tree man to 
alien all or any part of his lands, to be held hot of himself, but of the 
imme^te superior lord (2 Cokeys Inst. 501 ; Burton's Comp. pi. 
1005) by the same services and customs by which the tenant himself 
held them. This statute did not extend to the king's tenants (at least, 
not to those who held ut de corona, 1 Steph. Com. 222), but this was 
cured by ^e statute de prerogativa regis, 17 Edw. 2, c. 6. (2 Black. 
Com. 91 ; Wright's Ten. 163, 1 Buit. 108.) These statutes put 
an end to the subinfeudation of fee simple estates, and of course put 
an end to the implied warranty which was incident to grants of lands 
in fee simple, to be held of the grantor and his heirs. With respect 
to estates tail and leases for life, this distinction was taken, that 
where a person seised in fee granted for life or in tail, reserving the 
rever»on in himself, the grantees of the particular (Co. Litt. 32 a. 
[n.] ; Noy's Max. 365, Byth. ed. ; 2 Black. Com. IG^) estates held 
of the reversioner, and he ci ^be chief lord ; where a person gximted 
for life or in tail, with the remainder over m fee simple, both tiie 
tenants of the particular estates, «nd the remaindermen beld of the 
chief lord. Co. Litt. 327 a., n. (2), 865 a., n. (i), 384 a., n. (1); 
Comyn's Dig. tit. •' Seigniorv ;" 1 Steph. Com. fil5, 221, 427; 2 
BMk. Com. 91. 



Secjt. CCXVII. On gift in fail, <Src., remaM^ over, the rent being 
reserved to donor, SfC, with a power of distress, is a rent' charge ; if no 
power of distress, it is a rent-seek. — But if a man, by deed inda^ted, 
at this day maketh such a gift in fee tail, the remainder over in fee ; 
or a lease for life, the remainder over in fee, or a feoffment in fee ; 
and by the same indenture he reserveth to him and to his heirs a 
certain rent, and that if the rent be behind, it shall be lawful for him 
and his heirs to distrain, &c., such a rent is a rent-charge ; because 
such lands or tenements are charged with such distress by force of 
the writing only, and not of common right. And if such a man, upon 
a deed indented, reserve to him and to his heirs a certain rent, with- 
out any such clause put in the deed, that he may disti'cdn, then such 
Tent is rent-seek ; for that he cannot come to have the rent, if it be 
denied, by way of distress ; and if in this case he were never seised 
of the rent, he is without remedy, as shall be said hereafter. 

Note. — ^LitUeton speaks of the reservation of the rent to a man 
and his heirs, and it may be observed that if the lesson be seised in 
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fee simple, the proper rent should be reserved to him, ** kis heirs 
and assigns;" if he have only a chattel interest, to him ** his executors, 
adttunistrators, and assigns" Though the best way of reserving such 
rent is to reserve it generally, without Expressing to whom ; as 
"yielding and paying therefore yearly, during the said term, the sum 
of, &c.," as the law will give it to the person who shall be, from 
time to time, entitled to the immediate reversion, which the rent will 
always follow ; for, as the rent is only a compensation for the lands, 
it shall go to him who would have been entitled to the lands, in case 
the compensation failed. 3 Watk. Princ. Convey, pp. 246, 247, by 
CJoventry ; Whitlock's case, 8 Coke's Rep. 70, 141 ; Shepp. Touchst. 
114; Woodfall's Landl. and Ten. 298, by Harrison. By the neW 
**Act to facilitate the granting of Leases" (8 & 9 Vict. c. 124, stated 
2 Law Stud. Mag. 153), the covenant for payment of rent is thus 
stated : " The said [lesseeli covenants with the said [lessor'] to pay 
rent." This is explained in the second schedule to the act to operate as 
follows : where the premises demised shall be of freehold tenure, the 
covenant (as also others) shall be taken to be made with the heirs and 
assigns of the lessor ; and where the premises demised shall be of 
leasehold tenure, the covenants shall be taken to be made with the 
lessor, his executors, administrators, and assigns. 

Littleton, at the end of the above section, lays it down that for a 
rent-seek there can be no distress, but by 4 Geo. 2, c. 28, s. 5, every 
person, body pohtic and corporate, may have the like remedy by 
distress, and by impounding and selling the same, in cases of rent- 
aeck, rents of assize, and chief rents, which have been duly answered 
or paid, for the space of three years within the space of twenty years 
before the 23d day of January, 1731, or shall be thereafter created, 
as in case of rent reserved upon lease (3 Black. Com. 43). Not- 
withstanding this statute, there cannot be a distress on a reservation 
of a rent on a lease for years where there is no reversion in the lessor, 
and no power of distress is given ; for such a rent is not a rent-seek 
within the above statute. Selwyn's Nisi Prius, tit. " Distress ;" 
Burton's Comp. pi. 1111 ; 3 Taunt. 593 ; 2 Wilson, 375 ; 3 Preston 
on Abstracts, 54 ; 2 Jarman's Convey, by Sweet, 40, 44 ; 4 Id. 346. 



Sect. CCXVIII. Also a grant of a rent out of land, if with power 
of distress, will be a rent - charge ; if without such power, a rent-seek, 
— ^Also, if a man seised of certain land, grant, by a deed poll, or by 
indenture, a yearly rent to be issuing out of the same land, to another 
in fee, or in fee tail, or for term of life, &c., with a clause of distress 
&c., then this is a rent- charge; and if the grant be without clause 
of distress, then it is a rent seek. And note, that rent- seek idem est 
quod redditus siccus ; for that no distress is incident unto it. [See 
on this lectioD, Gilbert on Rents, pp. 17, 18, €d. of 1792.] 

D 
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NoTK. — It h^tmi ioTTocrlj to hare been m doobt, iriKtiKr sodi 
Feeenration£ were good in a deed-poll, that bdn^ tiie Bcde act of tk 
grantor, and the words of the reserration p ^>^JWtf^ Tn g cntird? from 
him ; whereas, in an indenture, every cknw is as mndi the act or 
word of the grantee as cf the grantor. But it is now hekL thtf a 
reservaticn in a deed-poll b gocKl. because whoercr chums anotite 
under any deed, ought in reascMi and equity to take it under lk 
terms expressed in the grant. Co. Litt. 143, b. ; 2 RoH Abr. 
449; Gilbert on Rents, 16; 1 Barton's Elem. Confer, p. 323, 
n. (1). And now by S & 9 Vict. c. 106, s. 5. it is concted, that 
under an indenture executed after the 1st day of October, 1645, m 
immediate estate or interest in any tenements or hereditamoitB, and 
the benefit of a condition or covenant respecting any tenements or 
hereditaments, may be taken, although the taker thereof be not named 
a party to the same indenture ; also, that a deed, executed after the 
said Ist day of October, 1845, purporting to be an indenture, ahall 
have the effect of an indenture, although not actually indented. 

It will be observed that Littleton does not speak of rents reserved 
on leases for years, as to which, irAere there is no revertum n tk ^ 
lessor and no paver of distress, modem writers say that the paymento 
are not strictly rent, but svms in gross, while they treat reservitiooa 
with a clause of distress, cr, where the lessor has a reversioD, as 
proper rents. We have elsewhere (2 Law Student's Magazine, 
pp. 155, 156), given our views upon this subject, and we refer oor 
readers to that work, particularly to the authorities there quoted. 
See also, Watkins's Princ. Convey. 243. We may, however. bcf« 
state, that in Baker v. Gostling (4 Moo. and Scott, 539 ; 1 Bing* 
N. C. 19, S. C), Tindal, C. J., in delivering judgment, said, "thei^ 
it is asked, whether this is a covenant for the payment of a gro«* 
sum, or for the payment of rent ? Upon all the authorities, I col^* 
sider it a payment in the nature of a rent. The cases of Newcotf^* 
V. Hardy, Carth. 161, and Lloyd v. Langford, 2 Mod. Rep. I7i^ 
both referred to by Comyn's (Digest, tit. "Debt." C. E.), sho-*^ 
that, where the whole of a term is assigned, a gross sum resorvcr*^ 
periodically to the assignor, is a payment in the nature of ren^^ 
And if it were held otherwise great injustice might be occasioned, a 
the tenant, if evicted, would have no answer to an action on his cove 
nant for payment of the sum in question ; whereas, if it be considered 
as rent, eviction would be an answer to the lessor's claim. 



Sect. CCXIX. Grantee of rent-charge may elect to sue out a wri^ 
of annuity, or to distrain ; hut he cannot have both. — Also, if a mai^ 
grant by his deed, a rent-charge to another, and the rent is behind;,^ 
the grantee may choose, whether he will sue a writ of annuity fo^ 
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tbiB against the grantor, and distrain for the rent behind, and the 
distress detain until he be paid. [The lord may now sell the distress, 
see note to sect. 214], But he cannot do, or have, both together, 
&c. For, if he recovers by a wiit of annuity, then the land is dis- 
charged of the distress, &c. And, if he doth not sue a writ of 
annuity, but distrain for the arrearages, and the tenant sueth his 
replevin, and then the grantee avow the taking of the distress in the 
land in a court of record, then is the land charged, and the person of 
the grantor discharged of the action of annuity. [See Roll's Abr. 
tit. " Annuity," (F.) ; 2 Sand. Uses, 250 ; Cro. Car. 171 ; Hobart, 
58; Brown v. Claxton, 3 Simons, 225]. 

Note. — It is necessary to bear in mind the difference between a 
rent-charge and a mere annuity. An annuity, in the strict technical 
acceptation of the word, is defined by Lord Coke (144, b. [b.]) to 
be a yearly payment of a certain sum of money granted to another 
in fee, for life, or for years, charging the person of the grantor only. 
And see Doct. and Stud. chap. 3 ; Co. Litt. 20, a. (4) ; Winter v. 
Mouseley, 2 Barn, and Aid. 802. If both the person and the estate 
be made liable, as they most commonly are, then it is generally 
called an annuity ; whether the one or the other shall be liable, is in 
the election of the grantee; which election, when once distinctly 
made, is final and conclusive (Co. Litt. 144, b. [d] ; Litt. s. 219 ; 
I Bac. Abr. tit. ** Annuity"). This election of the grantee to con- 
vert an annuity into a rent- charge, and a rent-charge into an annuity, 
by the apphcation of his remedy, shews that every rent-charge is 
properly an annuity, though every annuity be not a rent-charge; 
imtil by such determination in the choice of the remedy, the grantee 
may have made it personal, by charging the person of the grantor, 
or real, by distraining on his land. It must, however, be borne in 
mind that, though we speak of an annuity being personal, yet, in the 
mode of its devolution, it is real : thus, an annuity to one and his 
heirs, will pass to his heirs, and not to his executors. See Noy's 
Maxims, pp. 49, 359, ed. by Bythew. ; 2 Black. Com. 40 ; Co 
Litt. 20, a. n. (4) ; 2 Steph. Com. 26 ; 5 Jurist, 649 ; Radbum v 
Jervis, 3 Beavan, 450. 

Littleton speaks of a grant by deed, and it may be observed that, 
an annuity cannot be granted (except by will) without deed ; and 
there must be distinct words of present grant (Co. Litt. 144, b ; 
Nield V. Smith, 14 Vesey, 491 ; Re Locke, 2 Dowl. and Ryl. 603). 
And in must be borne in mind that, of such a rent as may be granted 
without deed, a writ of annuity cannot be brought, though the grant 
be by deed. Co. Litt. 144, b. [e], 145, a. Nor will it lie for a 
rent granted for equality of partition. Sect. 252. See other 
instances, 2 Jarm. and Byth. Convey, by Sweet, 3. The writ of 
annuity does not he on a reservation where the lessor has a rever- 
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aion, for then (ss. 213, 214) it is a rent-senrioe. 2 Roll's Abr. 
226; Giib. Rents, 119. 



Sect. CCXX. If rent-charge to charge lands only, and not the 
grantor 8 person, there should he a clause to that effect. — ^Also, if a 
man would that another should have a rent-charge issuing out of his 
land, but would not that his person be charged in any manner by a 
writ of annuity, then he may have such a clause in the end of his 
deed : Provided always, that this present writing, nor any thing therein 
specified, shall any way extend to charge my person by a writ or an 
action of annuity, but only to charge my lands and tenements with the 
yearly rent aforesaid, S(C, Then the land is charged, and the person of 
the grantor discharged. [2 Gilbert on Rents, 121,122; Dyer, 222, a ; 
2 Coke's Rep. 72, a ; 6 Id. 87. b ; Earl of Stafford v. Buckley, 
2 Vesey, 170 ; Co. litt. 20, a. n. (4) ; Holdemesse v. Marq. Car- 
marthen, 1 Brown's Ch. Cas. 377 ; 1 Barton's Elem. Convey. 389, 
endnote (1); Co. Litt. 146, a. (2), 286 a. b., 393 a; 2 Jarman 
and Bythew. Convey, by Sweet, 5]. 



Sect. CCXXI. Grant of a distress in case a yearly sum be not 
paid, does not charge the grantor's person. — ^Also, if one make a deed 
in this manner, that if A. of B. be not yearly paid at the feast of 
Christmas, for term of his life, 20s. of lawful money, that then it 
shall be lawful for the said A. of B. to distrain for this in the manor 
of F., &c. This is a good rent-charge ; because the manor is charged 
with the rent by way of distress ; and yet the person of him, which 
makes the deed, is discharged in this case of an action of annuity, 
because he doth not grant by his deed any annuity to the said A. of 
B., but granteth only, that he may distrain for such annuity, &c. 
[Comyn's Dig. tit. " Annuity," (A. 3)]. 



Sect. CCXXII. If grantee of rent -charge purchase parcel of the 
lands out of which it issues, the rent-charge is extinct ; otherwise of 
rent* service. — ^Also, if a man hath a rent-charge to him and to his 
heirs issuing out of certain land, if he purchase any parcel of this to 
him and to his heirs, all the rent-charge is extinct, and the annuity 
also ; because the rent-charge cannot by such manner be apportioned. 
But if a man, which hath a rent-service, purchase parcel of the land 
out of which the rent is issuing, this shall not extinguish all, but for 
the parcel. For a rent-service in such case may be apportioned 
according to the value of the land. But if one holdeth hLs land of 
his lord by the service, to render to his lord yearly at such a feast. 
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a horse, a golden spur, or a clove, a gilliflower, and such like ; if in 
this case the lord purchase parcel of the land, such service is taken 
away; because such service cannot be severed nor apportioned. 
[Co. litt. 147, b., 148, a. ; Comyn's Dig. tit. " Suspension," 
(C. E.) ; Dennett v. Pass, 1 Scott, 218 ; Dyer, 140, a; Gilb. Rents, 
151, 152; Noy's Max. 292—294, Bythew. ed. ; Bacon's Abr. 
tit. "Rent," (U)]. 



Sect. CCXXIII. Rent-service is apportionable, where reversioner 
purchases part of the lands, but the fealty remains, — ^But if a man 
hold his land of another by homage [when it existed, s. 85, and note], 
fealty, and escuage [when it existed, s. 95] , and certain rent, if the 
lord purchase part of the land, &c., in this case the rent shall be 
apportioned, as is aforesaid ; but yet in this case, the homage [before 
its abolition, s. 85, and note] and fealty abide entire to the lord ; for 
the lord shall have the homage [formerly'] and fealty of his tenant, 
for the rest of the lands and tenements holden of him, as he had 
before, because that such services are not yearly services, and cannot 
be apportioned, but the escuage [when it existed ] might and should 
have been apportioned according to the quantity and rate of the land, 
&c. [Co. Litt. 149, b. ; Co. Litt. 73, a. n. (2) ; Bythewood's 
Note to Noy's Max. p. 295 ; Gilbert on Rents, 151, 152]. 

Note. — ^We may observe, as to apportionment, that the modem 
doctrine is, that where the lessee has been evicted of part of the 
land out of which the rent issues, by a person having a title para- 
mount to that of the lessor, or part of the land has been surrendered 
to the lessor, or the lessor has aliened the reversion as to a part, 
there shall be an apportionment of the rent. But where the lessor 
himself has evicted the tenant from even a portion of the land 
demised, there the rent shall be suspended. 2 Steph. Com. 29, 30 ; 
Co. Litt. 148, a; Bliss v. Collins, 5 Bam. and Aid. 876; Neale v. 
Mackenzie, 1 Mees. and Wels. 747 ; Burton's Comp. pi. 1094. 

There is another kind of apportionment of rent, namely, on the 
death of the person interested therein for his life. By 1 1 Geo. 2, 
c. 19, where a lease determines by death of tenant for life, there shall 
be an apportionment of the rent. By 3 & 4 Will. 4, c. 22, s. 1, it 
is enacted that, rents reserved on leases determining on the death of 
the person making them (though not strictly tenant for life), or on 
the death of the life or lives for which he held the premises, shall 
be considered as within the provisions of the 11 Geo. 2, c. 19. By 
sec. 2, it is enacted that all rents upon leases granted after the 
passing of the act, and all other periodical payments (except pre- 
miums on policies of assurance) coming due at fixed periods, under 
any instrament made or (being a will) coming into operation after 
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the passing of the act, shall, on the death of the person entitled to 
the same, or the determination hy any other means of his interest, be 
apportionable in favour of such person, or his personal representatives. 



Sect. CCXXJV. — Where parcel of the lands comes to the grantee 
of a rent-charge, hy descent, there shall be an apportionment, — Also, 
if a man hath a rent- charge, and his father purchase parcel of the 
tenements charged in fee, and dieth, and this parcel descends to his 
son, who hath the rent-charge, now this charge shall be apportioned 
according to the value of the land, as is aforesaid of rent service ; 
because such portion of the land purchased by the father, cometh not 
to the son by his own act, but by descent, and by course of law. 
[No/s Max. p. 41; Noy's Dial. 8; Co. Litt. 147 b, [b], 
149 b. [b] ; 2 Roll's Abr. 236 ; Gilbert on Rents, 155, 156]. 



Sect. CCXXV. On grant of rent-service, reserving the fealty, 
grantee has hut a rent-seek. — Also, if there be lord and tenant, and 
the tenant holds of his lord by fealty and certain rent, and the lord 
grants the rent by his deed to another, &c., reserving the fealty to 
himself, and the tenant attorns [s. 551, and note] to the grantee of 
the rent, now this rent is rent-seek to the grantee ; because the 
tenements are not holden of the grantee of the rent, but are holden 
of the lord who reserved to him the fealty. [Noy*s Maxims, chap. 
21, pp. 40. 41].} 

Note. — If the fealty had not been expressly reserved, it would 
have passed with the rent. Perkins, 23 b ; Brooke's Abr. tit. 
"Incidents," 10. 

The subject of attornment is treated of by Littleton in sects. 551, 
et seq., but as he here makes such frequent mention of it, as he does 
also (in s. 233) of the kindred subjects of seisin of rents, we think 
it will be well to give a short explanation of those terms. At the 
common law there could be no distress unless there had been a seisin 
of the rent, but a seism in law was sufficient. Such a seisin arose 
by the attornment of the tenant. In order to support an assize or 
other real action (whilst they were in existence, s. 233, and note), 
an actual seisin of the rent must have been previously obtained, that 
is, there must have been a receipt of the rent or some part thereof 
(sect. 235). But by 4 Anne, c. 16, all grants or conveyances made 
after the 1st day of Trinity Term, 1706, of any manors or rents, or 
of the reversion or remainder of any lands, shall be effectual without 
any attornment of the tenants of any such manors, or of the land 
out of which such rent shall be issuing, or of the particular tenants 
upon whose particular estates any such reversions or remainders shall 
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and may be expectant or depending, as if their attornment had been 
had and made. It may be remarked that, as the statute is not retro- 
spective, a seisin in law of a rent-charge created before it, must be 
shown. See 2 Jarm. and Bythew. Convey. 24, 25. 



Sect. CCXXVI. It was the same on a reservation of homage; and 
on a grant of the homage, reserving the other servicer, it was a rent' 
seek in grantor. — In the same manner, where a man held his land by 
homage [when it existed, ante, p. 52], fealty, and certain rent, if the 
lord granted the rent, saving to him the homage, such rent, after 
such grant, was rent-seek. But where lands were held by homage, 
fealty, and certain rent, if the lord would have granted, by his deed, 
the homage of his tenant to another, saving to him the remnant of 
his services, and the tenant attorned [s. 551 and note] to him 
according to the form of the grant ; in this case the tenant should 
have held his land of the grantee, and th^ lord who granted the 
homage should have had but the rent as a rent- seek, and neither 
should have distrained for the rent, because that neither homage, nor 
fealty, nor escuage [ante, p. 55], could be said seek, for no such 
service may be said seek. For he, which hath or ought to have 
[formerly] homage, fealty, or [formerly'] escuage of his land, may, 
by common right, distrain for it, if it be behind ; for homage 
\ydrmerly], fealty, and escuage [formerly] were services by which 
lands or tenements were holden, &c., and were such services as in 
no manner could be taken but as services, &c. [Noy's Max. 5] . 

Note. — ^The reason why the rent was seek on the grant of the 
homaije reserving the other services, was, that fealty, though not 
mentioned, foUowed, and indeed, was inseparable from homage. 
Wright's Tenures, 65, note (o) ; Brooke's Abr. tits. ** Incidents," 
10, and "Grant," 73; Comyn's Dig. tit. *' Grant," (E. 11) ; see, 
however, Co. Litt. 68, a. n. (1), but apparently wrong. 



Sect. CCXXVII. Rent-sei-vice being severed cannot be granted 
voith a power of distress, but otherwise it is of a rent, which was once 
rent-service ; because, when it is severed" by the grant of the lord 
from the other services, it cannot be said rent-service, for that it 
hath not fealty unto it, which is incident to every manner of rent- 
service ; and, therefore, it is called rent-seek. And the lord cannot 
grant such a rent with a distress, as it is said. [See Keilway, 104, 
plac. 11, 13; Burtons Comp. pi. 1096.] 

Note. — But a rent seek may now (see note, sect. 217) be dis- 
trained for. If the rent-service were recoverable by action, it con^^ 
tinues to be so, when reduced to a rent-seek. Burton's Comp. pi. 
1096; Allen v. Bryen, 5 Bam. and Cres. 512. 
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Sect. CCXXVIII. If lessor grant the rent reserved, saving the 
reversion, the grantee has but a rent-seek; otherwise, if the reversion 
be granted, — Also, if a man let to another lands for term of life, 
reserving to him certain rent, if he grant the rent to another by his 
deed, saving to himself the reversion of the land so letten, &c., such 
rent is but a rent-seek, because that the grantee hath nothing in the 
reversion of the land, &c. But if be grant the reversion of the land 
to another for term of life, and the tenant attorn [s. 551], &c., then 
hath the grantee the rent as a rent-ser^-ice ; for tiiat he hath the 
reversion for term of life. [See sect. 572.] 



Sect. CCXXIX. By the grant of the reversion, the rent-service 
due by a lessee will pass. — And so it is to be intended, that if a man 
give lands or tenements in tail, yielding to him and to his heirs a 
certain rent, or letteth land for term of life, rendering a certain rent, 
if he grant the reversion to another, &c., and the tenant attorn, 
[s. 551, and notes to s. 225], all the rent and service pass by this 
word (reversion) because that such rent and service in such c€kse are 
incident to the reversion, and pass by the grant of the reversion. 
But albeit that he granteth the rent to another, the reversion doth 
tiot pass by such grant, &c. [Co. Litt, 152 a., and note (6) ; Noy's 
Max. 5 ; Gilbert on Rents, 173 ; Comyn's Dig. tit. " Gtant" (E. 1 1) ; 
Perkins, tit. " Grant" 113; Watk. Princ. Convey. 194, by Coventry ; 
Burton's Comp. pi. 1096.]. 



Sect. CCXXX. So note the diversity. Ai>d so it is holden, 
Pasc. 21 E. 4. But it is adjudged 26 of the Book of Assises, where 
the services of tenant in tail were granted, that this was a good 
grant, notwithstanding that the reversion remain. 

Note. — Lord Coke states, that this section is an addition to Lit- 
tleton, and that the case cited as from 26 Ass. (p. 6G, pi. 38), was 
contra opinionem multorem, and was afterwards reversed by Writ of 
Error. See Hargrave's note to Co. Litt. 152 a., n. (6). See also 
Brooke's Abr. tit. " Grants," 73, and his observations. 



Sect. CCXXXI. Wha^e there was [formerly] lord, mesne, and 
tenant, and the lord purchased the tenancy, the mesnaliy became extinct, 
— And if there be lord, mesne, and tenant, and the tenant holdeth of 
%the mesne by the service of 5s., and the mesne holdeth over by the 
service of 12d., if the lord paramount purchase the tenancy in fee, 
then the service of the mesnalty is extinct ; because that when the 
lord paramount hath the tenancy, he holdeth of his lord next para- 
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mount tb him, and if he should hold this of him which was mesne, 
then he should hold the same tenancy immediately of divers lords 
by divers services, which should be inconvenient, and the law will 
sooner snfier a mischief than an inconvenience, and therefore the 
seigniory of the mesnalty is extinct. [Co. Litt. 152 b., n. (6).] 

Note. — All lands are now holden (with the exception of copy- 
holds), or are supposed to be held, immediately of the sovereign. 
2 Blade. Com. 51, 53, 59 ; Noy's Max. 127, 322, Bythew. edit. ; 
1 Steph. Com. 222. Such cases as the above cannot now, there- 
fore, arise. 



Sbct. CCXXXII. The advantages which the mesne should have had* 
— ^But in as much as the tenant holds of the mesne by 5s.,. and the 
mesne holds but by 12d., so as he hath no more in advantage by 
48. than he pays to his lord, he shall have the said 4s. as a rent- 
seek yearly of the lord which purchased the tenancy. [See hereon 
Co. Litt. 153 a., and note (1) by Mr. Hargrave.] 



Sect. CCXXXIII. Disseisin of a rent-seek by refusal orneglect to 
pay, — Also, if a man which hath a rent-seek, be once seised [note 
to 8. 228] of any parcel of the rent and after the tenant will not pay 
the rent behind, this is his remedy : — He ought to go by himself or 
by others to the lands or tenements out of which the rent is issuing, 
and there demand the arrearages of the rent ; and if the tenant deny 
to pay it, this denial is a disseisin of the rent. [Note s. 238.] 
Also, if the tenant be not then ready to pay it, this is a denial, 
which is a disseisin [s. 238] of the rent. Also, if the tenant 
or any other man, be remaining upon the lands or tenements to 
pay the rent when he demandeth the arrearages, this is a denial 
in law, and a disseisin in deed, and of such disseisins he ought 
[formerly'] have had an assise of novel disseisin against the tenant, 
and shoidd have recovered the seisin of the rent, and his arrearages 
and his damages, and the costs of his writ and of his ple^, &c. And 
if after sach recovery and execution had, the rent were Itgain denied 
onto him, then he should have had a re-disseisin, an<l should haVe 
recovered his double damages, &c. 

Note. — ^As to the proceedings on a novel (or recent) disseisin, 
and a re-disseisin, see 3 Black. Com. 187, 188. They are now 
abolished, with other real actions, by 3 & 4 Will. 4, c. 27, s. 36. 

As to disseisins generally, see note to sect. 237. As to disseisin 
by denial, see note to sect. 238. 

We have seen (note sect. 217) that the remedy for a rent-seek, 
ttricfiy so called, is by a distress under the power given by 4 Geo. 2, 
c. 28, 8. 4. 
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Sect. CCXXXIV. The word " Assise" m used in several senses, 
— And memorandum, that this name assise is nomen equivocum, for 
sometimes it is taken for a jury, for the beginning of the record 
of an assise of novel disseisin beginneth thus : — Assisa venit recog- 
nitura, Slc, which is the same as jurata venit recognitura. 



Sect. CCXXXV. To have maintained an -assise of a rent-seek, 
there must have been a seisin in fact. [See note to sect. 228.] — 
Also, if there be lord and tenant, and the lord granteth the rent of 
his tenant by deed to another saving to him the other services, and 
the tenant attometli [note to ss. 228 and 551] that is a rent-seek 
as it is aforesaid. But if the rent be denied him at the next day of 
payment, he hath no remedy, because that he had not thereof any pos- 
session. But if the tenant when he attorneth to the grantee or after- 
wards, will give a penny or a half- penny to the grantee in name of 
seisin of rent, then if after, at the next day of payment, the rent be 
denied him, he should {formerly] have had an assise of novel disseisin. 
And so it is if a man grant by his deed a yearly rent issuing out of 
, his land to another, &c., if the grantor then or after pay to the 
grantee a penny or an half-penny in the name of seisin of the rent, 
then if after the next day of payment the rent be denied, the grantee 
might [formerly] have had an assise, or else not, &c. [See note 
to sect. 233, and post sect. 565.] 



Sect. CCXXXVI. What real actions might formerly have been 
had of a rent-seek, — Also, of rent- seek a man might \^ formerly] have 
had an assise of mort cTauncester or a writ of ayel or cosinage and all 
other manner of actions real as the case lay, as he might have had 
of any other rent. [See 3 Black. Com. 185, 186; 3 Steph. Com. 
489 ; Noy's Dial, 23 — 25 ; note to sect. 233.] 



Sect. CCXXXVII. Three causes of disseisin of rent-service — 
1. Rescous. 2. Replevin, 3. Inclosure. — ^Also, there be three 
causes of disseisin of rent- service, that is to say, rescous, replevin, 
and inclosure. Rescous is when the lord distraineth in the land 
holden of him for his rent behind, if the distress be rescued from 
him, or if the lord come upon the land, and will distrain, and the 
tenant or another man will not suffer him, &c. Replevin is when 
the lord hath distrained, and replevin is made of the distress by 
writ or by plaint. Inclosure is if the lands and tenements be so 
inclosed that the lord may not come within the lands and tenements 
to distrain. And the cause why such things so done be disseisins 



S»CT. 238.] RENT. 99 

made to the lord is for this, that hy such things the lord is disturbed 
of the means by which he ought to have come to his rent, sciL of 
the distress. [See Gilbert on Rents, 85. 88, 100 — 105; Noy's 
Max. pp. 124, 136, 137, Bythew. edit. ; Sects. 240. 590, 591.] 

NoTB. — ^Littleton frequently speaks of disseisins (see particularly 
88. 278, 279, 697), and we shall have occasion to more fully consi- 
der that doctrine, and we will therefore here only observe that the 
courts of law in late times have in effect done away with the effect 
of disseinins, by holding that they were such only at the election of 
the party injured. See Co. Litt. 57 b.. n. (5), 239 a., n. (1) 
2 Preston's Convey. 293 ; Taylor v. Borde, 1 Burr. 60 ; 2 Cowp. 
689, S. C. ; Doc v. Lynes, 3 Barn, and Cres. 388 ; 5 Dowl. and 
Ryl. 160, S. C. ; 2 Abr. Prest. Abst. 70, 71 ; 4 Jarman's Convey. 
by Sweet, 48. And now, since the abolition of fines and recoveries 
(3 & 4 Will. 4, c. 74, s. 2), and the taking away of the tortious 
operation (8 & 9 Vict. c. 106, s.4) of feoffments, the doctrine of dis- 
seisin IS effectually prevented. 

As to replevin being considered as a disseisin, see Gilbert on Rents, 
104, 108, 114, and Mr. Margrave's note to Co. Litt. 160 b.. n. (3), 
where a question is raised as to replevin having been a disseisin. 



Sect. CCXXXVIII. Four causes of disseisins of rent- charges, — 
And there be four causes of disseisin of a rent-charge, scil. rescous, 
replevin, inclosure, and denial ; for denial is a disseisin of a rent- 
charge, as is said before [s. 233] of a rent-seek. [See Noy's Max. 
eh. 23 ; Gilb. Rents, 85, 105.] 

Note. — ^We have already (sect. 233) seen that denial was a dis- 
seisin of a rent-seek, and now we arc told that it was the same with 
respect to a rent-charge. (See Noy's Max. ch. 23.) The law on 
this subject is well stated by C. B. Gilbert. (Rents, 105.) De- 
nial is a disseisin of a rent-charge and rent-seek, but not of a rent- 
service ; and the reason of the difference is this, because in the case 
of a rent-service there is homage, or at least fealty, attending of it, 
which the tenant hath sworn, and the lord hath accepted of his 
tenant, and therefore the mere act of denial of the tenant only 
amounts to a denial to hold upon such terms, but such does not 
totally deny to hold of him, wherefore the lord is not put out of 
postession of the tenure, and by consequence, there is no disseisin. 
But in the case of a rent-charge, or rent-seek, there is no other 
obligation between the grantor and grantee, but merely to payment, 
therefore the denial of such payment is disseising him of the whole ; 
and though the grantee may have access to tlie land for a distress, 
notwithstanding the denial, yet such distress is only taking of pledges, 
which are subject to a replevin, and such denial shows an original 
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intention to controvert the being of the rent, and therefore is a dis- 
seisin of the grantee. 



SxcT. CCXXXIX. Two causes of disseisin of a rent-seek. — ^And 
there be two causes of disseisin of a rent-seek, that is to say, denial 
[». 233] and inclosure. [See Gilbert on Rents, 101, et seq."] 



Shot. CCXL. Preventing distress by menaces is a disseisin, — ^And 
it seemeth that there is another cause of disseisin of all the three 
services aforesaid, that is, if the lord is going to the land holden g£ 
him to distrain for the rent behind, and the tenant hearing this 
encountereth with him and forestalleth him the way with force and 
arms, or menaceth him in such form that he dare not come to the 
land to distrain for his rent behind, for doubt of death or bodily hurt, 
this is a disseisin, for that the lord is disturbed of the means whereby 
he ought to come to his rent. And so it is if by such forestalling or 
menacing, he that hath rent charge or rent-seek is forestalled, or 
dare not come to the land to ask the rent behind, &c. [See Noy's 
Max. ch. 23 ; Comyn*s Dig. tit. " Rent" (D. 2) ; Co. Litt. 160 a.. 
161 b.] 

Note. — Other causes of disseisin there were, as, counterpleading 
the title of the plaintiff for delay ; vouching a record and failing in 
the proof. Co. Litt. 160 b., 161 a.; Comyn's Dig. tit. '*Rent" 
(D. 2) ; Noy's Max. 137, Byth. edit. 



BOOK III.— CHAP. I.— OF PARCENERS. 

SvcT. CCXLI. Parceners are either by the common law or by cus^ 
torn — Parceners by the common law what, and why so called P — ^Par- 
ceners are of two sorts, to wit : — Parceners according to the course 
of the common law, and parceners according to the custom [s.-265] . 
Pftrceners after the course of the common law are, where a man, or 
woman, seised of certain lands or tenements in fee simple or in tail, 
hath no issue but daughters, and dieth, and the tenements descend 
to the issues, and the daughters enter into the lands or tenements so 
descended to them, then they are called parceners, and be but one 
heir to their ancestor. And they are called parceners, because 
[formerly, note s. 247] by the writ which was (mlled breve de par- 
tieipatione facienda, the law would have constrained them, that parti* 
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tion should have been made among them. And if there be two 
daughters to whom the land descendeth, then they be called two 
parceners ; and if there be three daughters, they be called three 
parceners ; and four daughters, four parceners ; and so forth. [See 
2 Black. Com. 187; 1 Steph. Com. 319; Noy's Max. ch. 5; 
Comyn's Dig. tit. "Parcener;" Burton's Corap. 131, et seq,; Wat- 
kins* Princ. Convey, pt. 2, b. 1, ch. 10.] 

Note. — ^That several coparceners make but one heir, see 2 Black. 
Com. 187; Burtons Corap. pi. 316; Noy's Max. p. 24; Co. Litt. 
163 b. [c] ; Com. Dig. tit. "Parcener" (A. 3). As a consequence 
of this doctrine, in copyholds all the coparceners may be admitted by* 
one copy, and shall pay only one set of fees. (2 Bing. 273 ; 3 Barn, 
and Cres. 175.) However, though as these and such like purposes, 
coparcexier, have a joint seisin, as to others they have a several 
seisin — ^in isjct, they are said to have a several seisin as between 
themselves, and a joint seisin as regards strangers. Thus, they 
may convey to each other by feoffment or release (Gilb. Ten. 73 ; 
Perk. 8. 193; Co. Litt. 169 a., note by Hargrave), which shows a 
several seisin, and there is no survivorship between them. Watk. 
Princ. Convey. 132; Burton's Comp. pi. 317. 



Sect. CCXLII. Several sisters or aunts are coparceners, but where 
there is one daughter, SfC, she is not called a parcener. — Also, if a man 
seised of tenements in fee simple, or in fee tail, dieth without issue of 
his body begotten, and the tenements descend to his sisters, they 
are parceners, as is aforesaid. And in the same manner, where he 
hath no sisters, but the lands descend to his aunts, they are parceners, 
&c. But if a man hath but one daughter, she shsdl not be called 
parcener, bat she is called daughter and heir, &c. [2 Black. 187 — 
189; Noy's Max. ch. 5 ; 1 Steph. Com. 319.] 

Note. — Where there is but one daughter, &c., that one holds in 
severalty, that is, the same as though none other could have been 
entitled. 2 Black. Com. 179, 191 ; 1 Steph. Com. 311, 323. 



Sect. CCXLIII. Several sorts of partition — 1. By agreement, — 
And it is to be understood, that partition may be made in divers 
manners. One is, when they agree to make partition, and do make 
partition, of the tenements, as if there be two parceners, to divide 
between them the tenements in two parts, each part by itself in 
severalty and of equal value ; and if there be three parceners, to 
divide the tenements in three parts by itself in severalty, &c. [See 
2 Black. Com. 189 ; 1 Steph. Com. 322 ; 6 Jarman's Convey, by 
Sweefe 586, 595, 622, 637 ; Noy's Max. 25.] 



102 Littleton's tenures. [Sects. 244 — 246. 

Note. — By partition the shares allotted are held in severalty 
(notfe 8. 242 ; 2 Black. Cora. 191 ; 1 Steph. Com. 322), whereas 
by mere alienation to a third party, the coparcenary continues as to 
the non-aliening coparceners, but they are tenants in common 
with the alienee. Burton's Comp. pi. 320; 2 Black. Com. 189; 
Sect. 309. 

Partition by agreement in writing is not now binding at law 
(8 & 9 Vict. c. 106, s. 3), but it is in equity. See note to sect. 250. 



Sect. CCXLIV. Partition by agreement^ on division made by third 
party. — ^Another partition there is, viz. : — To choose by agreement 
between themselves certain of their friends, to make partition of the 
lands or tenements in form aforesaid. And in these cases, after such 
partition, the eldest daughter shall choose first one of the parts so 
divided, which she will have for her part, and then the second 
daughter next after her another part, and then the third sister another 
part, then the fourth another part, &c., if so be that there be more 
sisters, &c., unless it be otherwise agreed between them. For it 
may be agreed between them, that one shall have such tenements, 
and another tenements, &c., without any primer election. [2 Black. 
Com. 189; I Steph. Oom. 322; 6 Jarmans's Convey, by Sweet, 
587; Co. Litt. 169 a., n. (3, 4) ; Burton's Comp. pi. 318.] 



Sect. CCXLV. The eldest sister s share is called enitia pars. — 
And the part which the eldest sister hath, is called in Latin initia 
pars. But if the parceners agree that the eldest sister shall make 
partition of the tenements in manner aforesaid, and if she do this, then 
it is said, that the eldest sister shall choose last for her part, and 
after every one of her sisters, &c. [2 Black. Com. 189 ; 1 Steph. 
Com. 323 ; Barton's Elem. Convey. 480, n. (1) ; Co. Litt. 166 b. ; 
Hobart, 107.] 



Sect. CCXLVL Partition by lots. — Another partition or allot- 
ment is as if there be four parceners, and after partition of the lands 
be made, every part of the land by itself is written in a little scrowl, 
and is covered all in wax in manner of a little ball, so as none may 
see the scrowl, and then the four balls of wax are put in a hat to be 
kept in the hands of an indififerent man, and then the eldest daughter 
shall first put her hand into the hat, and take a ball of wax with the 
scrowl within the same ball for her part, and then the second sister 
shall put her hand into the hat and take another, the third sister the 
third ball, and the fourth sister the fourth ball, &c., and in this case 
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every one of them ought to stand to their chance and allotment. 
[2 Black. Com. 189 ; 1 Steph. Com. 323 ; 3 Barton's Elem. Convey. 
482; Comyn's Dig. tit. "Parcener" (C. 2).] 



Sect. CCXLVII. Formerly there was a partition by writ. — Also, 
there was [J^ormerly'] another partition. As if there were four par- 
ceners, and they would not agree to a partition to be made between 
them, then the one might have had a writ oi partitions facienda against 
the other three, or two of them might have had a writ of partitione 
facienda against the other two, or three of them might have had 
writ of partitione facienda against the fourth, at their election. 
[2 Black. Com. 189 ; 1 Steph. Com. 322 ; Burton's Comp. pi. 318 ; 
Noy's Max. ch. 5 ; 6 Jarman*s Convey, by Sweet. 598. 599.] 

Note. — Partition by writ is abolished by 3 & 4 Will. 4, c. 27, 
8. 36. (1 Steph. Com. 317. 323; 6 Jarman's Convey, by Sweet, 
599.) It had, indeed, before the statute become unusual to have 
recourse to the writ of partition, because the courts of common law 
had a difficulty in proceeding to the full extent of justice, and if the 
titles of the parties were in any degree compUcated, it was extremely 
difficult to proceed there ; or it any of the tenants in possession 
were seised of particular estates only, the persons entitled in remain- 
der could not be bound by the judgment in a writ of partition. 
(Redesdale's Eq. Plead. 110, 2nd edit.; Co. Litt. 169 a., n. (2); 
1 Fonbl. Treat. Eq. 21 ; Bythew. Note to Noy's Max. 75.) In 
order that parties might have complete partition, even prior to the 
the abolition of writs of partition, courts of equity exercised jurisdic- 
tion in decreeing partition, but it was said that if the party had a 
legal right equity would refer him to his writ at common law, but 
as now such legal right is not available at law by reason of the 
abolition of the writ of partition, it would seem that courts of equity 
will, in all cases, give relief. (2 Atkyns, 380 ; 1 Vesey and Beam. 
556.) For the origin of this branch of equitable jurisdiction the 
reader is referred to Co. Litt. 169 a., n. (2), with the observations 
thereon in 1 Fonblanque's Treat. Equity, p. 18, et seq. 5th edit.; 
1 Myl. and Kee. 331 ; Redesdale's Eq. Plead. 97, et seq. ; 6 Jar- 
man's Convey, by Sweet, 600, et seq. It is a thing of constant 
occurrence for joint- tenants, tenants in common, and coparceners or 
hdrs in gavelkind, to file a bill in the Court of Chancery, praying for 
a partition of the estate, in which case it is usual for the court to 
issue a commission for that purpose to certain persons, who proceed 
to diride the estate without a jury, and make their return to the 
court. If not objected to by any of the parties, the court will decree 
the performance of such partition, and direct the parties to execute 
proper conveyances to each other of the shares allotted to them 
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(2 Cruise's Dig. 512, 2nd edit. ; Co. Litt. 169 a., n. (2) ; Redesdale's 
Plead. 97, 3rd edit.'i, whilst a partition at law was perfected by mere 
delivery of possession (see 248), in equity conveyances must be exe- 
cuted by the parties— consequently if any of the parties are not 
competent to execute the conveyances, the partition cannot be per- 
fected. (Whall/ v. Dawson, 2 Scho. and Lefr. 372.) Thus, if the 
bill be filed against an infant^ the mutual conveyances are stayed 
until the infant s^rrives at 21 ; and that though he be a cestui que 
trust, and the legal estate is capable of being conveyed by the 
trustees. (2 Cruise's Dig. 541, 2nd edit. ; Price v. Carver, 3 Myl. 
and Craig, 157 ; Redesd. Plead. 97, 3rd edit. ; Att.-Genl. v. Hamil- 
ton, 1 Madd. Rep. 214.) Married women and tenants in tail must 
convey by the appropriate conveyances. (Noy's Max. note to p. 75, 
by Bythewood.) 

It was formerly considered (Co. Litt. 59a.,n. (1);3 Bart. Con- 
vey. 488) that partition could not be had of copyholds, though some 
(2 Watk. Copyh. 194 e. ; 6 Jarm. Convey, by Sweet, 598) have 
been of a contrary opinion, but without sufficient warrant, as it was 
recently decided that partition could not by the common law be had 
of copyholds. (Homcastle v. Charlesworth, 11 Simons, 315.) And 
it is expressly enacted by 4 & 5 Vict. c. 35, s. 85, that coiirta of 
equity may decree partition of copyholds. 2 Steph. Com. 63. 



Sect. CCXLVIII. T^e form of judgment on writ of partition, — 
And when judgment was given upon this writ, the judgment should 
have been thus : — That partition shall be made between the parties, 
and that the sheriff in his proper person shall go to the lands and 
tenements, &c., and that he by the oadi of twelve lawful men of 
his bailiwick, &c., shaU make partition between the parties, and that 
one part of the lands and tenements shall be assigned to the plaintiff, 
or to one of the plaintiffs, and another part to another parcoier, &c., 
not making mention in the judgment of the ddest matter more than 
of the youngest. [Nov's Max. ch. 5 ; Comyn*s Dig. tits. " Parti- 
tion" (C. 7), and " Reader" (3 F. 4) ; 2 Bla<*. Com. 189.] 



SscT. CCXLIX. TkeskerifskomU have jfivtnMoiwerftkefmriiiiQm 
la ike justiets — Tke eidest sister kad mo prefer e nc e, — And of the parti- 
tion which the sheriff had so made, he shoitkl have given nodce to the 
justices under his seaL and the seals of every of the twdv«» &e. And 
to in this case you may see that the eldest sister shovld not have 
had the first election, but the sheriff should have aaaggn^d to her 
her part whtdi she was to have. &c« And it might be tiMt Uie 
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slierifi' would assign first one part to the youngest, &c., and last to 
the eldest. &c. [Comyn's Dig. tits. " Parcener" (C. 3), and " Pleader" 
(8 F. 4).] 



SscT. C5CL. Partition by agreement ought formerly to have been hy 
parol. — ^And note that partition by agreement between parceners 
might lformerly'\ have been made by law between them, as well by 
parol without deed, as by deed. 

NoTB. — ^Though in Littleton's time, coparceners, whether of lands 
lying in tivery or in grant, and although of lands situate in different 
edonties, might have made a partition by parol without deed (Co. 
Litt. 169 a.; 6 Jarm. Convey, by Sweet, 587), yet by the statute 
of fVauds (29 Chas. 2, c. 3) a writing was made necessary to perfect 
such partition, though in the case of coparceners a deed was not 
thereby required. (Noy's Maxims, 75, note (a.), byBythewood; 
1 Steph. Com. 478; Co. Litt. 169 a., n. (3 & 4) ; 6 Jarman's 
Convey, by Sweet, 588). Sir W. Blackstone (2 Com. 324), indeed, 
laid it down (and he was followed by Cruise in his Digest, p. 96, 
s. 16, 2nd ed.) that a deed was necessary in aU cases, but he was 
clearly wrong. (1 Steph. Com. 478 ; By the wood's Note to Noy's 
Max. 75). However, now by 8 & 9 Vict. c. 106, s. 3, a partition 
of any tenements or hereditaments, not being copyhold, made after 
the Ist day of October, 1845, shall be void at law unless made by 
deed. However, in equity a parol agreement for a partition will be 
enforced, pdrticnlarly if acquiesced in for any length of time, provided 
the proper parties have entered into the agreement. Co. Litt. 
169 b. ; 1 Atkyns, 542; 2 Vernon, 233; 6 Jarman's Convey.^by 
Sweet, 592 ; KnoUys v. Alcock, 5 Vesey Jun. 148 ; Comyn's Dig. 
tit. Chancery (4 E.) As to the jurisdiction exercised by courts of 
equity in making partition, see note to sect. 247. 



\ 

Sect. CCLI. Partition where the property assigned is of unequal 
value. Rent for equality of partition. — Also, if two messuages 
descend to two parceners, and the one messuage is worth twenty 
shillings per annum, and the other but ten shillings per annum ; in 
this case partition may be made between them in this manner ; to 
wit, tiie one parcener to have the one messuage, and the other 
parotoer the other messuage ; and she which hath the messuage 
wortib twenty shillings per annum, and her heirs, shall pay a yearly 
I'^t of five shillings issuing out of the same messuage to the other 
parcener and to her heirs for ever, because each of them should have 
equality in value. [See 2 Preston on Abstracts, 71 — 74; Noy's 
Ma, p. 35 [p. 75, ed. Bythcw.] ; Barton's Comp. pi. 1122; 
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Rnch's Law, 97 a.; Co. Litt. 169 a., n. (3 & 4) ; 6 Jarmtn's 
Convey, by Sweet, 588]. 

NoTB. — ^A coparcener and her husband may grant a rent in fee 
for equality of partition out of her part, if the partition be equal. 
(Co. Litt. 169 b., [b]). And the reason of this anomaly, contrary 
to the general principles of the law, that a husband cannot do any 
act to affect the inheritance of his wife. Lord Coke says is, that 
husbands and wives were compellable by the common law to make 
partition ; and that which they were compellable to do in this case 
by law, they might do by agreement without process of law ; but it 
is contrary of joint-tenants, for they are in by purchase, and were not 
compellable by the common law to make partition ; and therefore 
upon partition between them, a rent cannot be reserved for equality 
of partition. Marsh v. Smith, 1 Leonard, 27 ; 6 Jarm. Convey, 
by Sweet, 591. 



Sbct. CCLII. a distress may he had of rent for equality of 
partition, though not expressly given, — ^And such partition made by 
parol [Jormerly, note to sect. 250] was good enough ; and that 
parcener who shall have the rent, and his heirs, may distrain of 
common right for the rent in the said messuage worth twenty 
shillings, if the rent of five shillings be behind at any time, in whose 
hands soever the same messuage shall come, although there never 
were any writing of this made between them for such a rent. 
[Comyn's Dig. at. "Parcener" (C. 8); Finch's Law, 97 a; 

5 Coke's Rep. 7 ; Burton's Comp., pi. 1122; Noy's Max., p. 25; 

6 Jarman's Convey., by Sweet, 588]. 

Note. — ^As partitions must now be by deed (note to sect. 250), 
the rent will, of course, be created by the same instrument. A fee 
may exist in such rent without any words of inheritance in the grant, 
and will be descendible in the same way as the land. 2 Preston on 
Abst. 71, 72. 431 ; 4 Id. 54 ; Co. Litt. 169, 177 b. ; Plowd. Com. 
181 b.; Burton's Comp., pi. 1122. 



Sect. CCLIII. Rent for equality of partition is a^ rent- charge. — 
In the same manner it is of all manner of lands and tenements, &c., 
where such rent is reserved to one or to divers parceners upon such 
partition, &c. But such rent is not rent service, but a rent charge 
of common right had and reserved for equality of partition. 
[3 Coke's Rep. 22 b. ; Co. Litt. 153 a., n. (1) ; Burt. Comp. 
pi. 1122]. 

Note. — ^A rent granted to two or more for equality of partition, 
will belong to them as coparceners, and not as joint tenants. 



[Sects. 254 — 255. parceners. 107 

(2 Preston on Abstracts, 74 ; Windham's Case, 5 Coke's Rep. 8 a. ; 
Wingate*s Max. 19 ; Finch's Law, 9, 21). This kind of rent cannot 
be a rent- service, because there is no tenure of the coparcener who 
grants it, nor does the coparcener who pays it do fealty to the other 
for the lands out of which it issues (sects. 251, 252) ; and it would 
have been unreasonable to have construed it to be a rent-seek, when 
for such rents a distress could not formerly have been had ; hence, 
therefore, the law has construed this rent to be a rent-c^r^e of 
common right; or, in other words, has given a distress for the 
recovery of it, on account of the sister having given a valuable 
consideration for it. 3 Barton's Elem. Convey. 323. 



Sect. CCLIV. Parceners always take by descent, and not by 
purchase, — ^And note, that none are called parceners by the common 
law, but females or the heirs of females, which come to lands or 
tenements by descent ; for if sisters purchase lands or tenements, of 
this they are called joint tenants, and not parceners. [2 Preston on 
Abst. 68; Comyn's Dig. tit. "Parcener" (A. 1); 2 Black. Com. 
187, 188; 1 Steph. Com. 319; 3 Barton's Elem. Convey. 476], 

Note. — See sect. 662, where though sisters take by descent, 
they are not parceners but tenants in common. Littleton speaks of 
the heirs of one of the females, and we may remark that if a man 
have two daughters, to whom his estate descends in coparcenary, and 
one die before the other, the surviving daughter, and the heir of the 
other, or when both are dead, their respective heirs (whether they 
be males or females) are still coparceners ; for though the estates vest 
in each of them at different times, yet it is the same quantity of 
interest, and it is held by the same title of descent. Co. Litt. 164 a., 
[n], 164 b. 3; Barton's Elem. Convey. 477. This leads us to 
observe that, as by the 3 & 4 Will. 4, c. 106, s. 2, the descent is to be 
traced from the first purchaser, if we suppose a father to have been a 
purchaser, and to have died intestate, leaving two daughters, after- 
wards one of those daughters dies leaving issue, then her sister will 
take with her children, for the descent of the deceased daughter's 
share is to be traced from her father. See Abridgm. of Preston on 
Abstracts, in 1 Week. Law Mag. 861 (67) ; 5 Jurist, 641, 763. 



Sect. CCLV. Partition by tenants in fee-simple not avoidable for 
inequality, if of full age. But if made by tenants in tail, it is avoid* 
able by their issue. — Also, if two parceners of lands in fee simple make 
partition between themselves, and the part of the one valueth more 
than the part of the other, if they were at the lime of the partition 
of full age (soil. J of twenty- one years [sect. 104], then the partition 
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shall always remftin aad be Lcm defeated. Bat if tbe tenemeiits 
(whereof they make psrtitioB) be to tkesi in fee tail* and the part of 
the one is better in yeariy valae dnn tlie part of tiie other, albeit 
they be concluded dcric^ tkar fires to defeat the partitioo, yet if the 
parcener which hath the leaser port in Trine hath isane and die, the 
issue may dis^jee to the pardtson, and enter and oocnpy in common 
the other part which was aDctted to her amt, and so the other may 
enter and occupy in common die odier part aDotted to her aster, he., 
as if no partition had been made. [Co. Lht. 166 a., 1 73 b ; Comyn's 
Dig. tit. "Par«Dcr" (C. 12)]. 

NoTK. — In cases of partition by deed taking efiect by the common 
law, by tenants in tail who are coparceners, to make it binding 
nothing more than a partition should be made ; the coarse of descent 
afaoold not be altered, and the estate shoold not be conveyed to nses. 
6 Jarman's ConTcr., br Sweet, 591 . 



Skct. CCLVI. Where married waaiem are coparceners, they ami 
their hmsbarnds make partititm, it will mot himd the wives after their 
husbands* death, if unequal. — Also, if two parceners of lands in fee 
take husbands, and they and thdr husbands make partition between 
them, if the part of the one be less in value than the part of the 
other, during the lives of their husbands the partition shall stand in 
its force. But albeit it shall stand during the lives of their husbands, 
yet after the death of the husband, that woman which hath the lesser 
part may enter into her sister's part, as is aforesaid, and shall defeat 
the partition. 

Note. — ^In cases of partition by deeds taking effect by the common 
law, by husband and wife in right of a wife seized in fee, nothing 
more than a partition should be made ; the course of descent should 
not be altered ; the estate should not be conveyed to uses ; a married 
woman should not thereby attempt to gain a power over the lands, 
to be executed during their disabilities, by a mere deed or writing. 
(6 Jarman's Convey, by Sweet, 591). Though Littleton speaks of 
the surviving wife's right to defeat a partition (other than by writ, 
Co. Litt. 171 a.) where the division was unequal, yet it must be 
borne in mind that the partition is voidable only and not actually 
void. Therefore the wife may, after her husband's death, confirm the 
partition either expressly or by her acts, as by leasing or taking 
possession of the unequal part, receiving the rents, or doing any 
other like act. Co. Litt. 166 a. 170 b. [h], 171 a.; Bacon's Abr. 
tit. " Leases" (C.) ; Comyn's Abr. tit. "Parcener" (C. 11.) 



Sect. CCLVIL Equal partition binds the wife. — ^But if the 
partition made between the husbands were thus, that each part at the 
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time of the allotraent made was of equal yearly value, then it cannot 
afterwards be defeated in such cases. 

Note. — ^It is understood that the wives were parties to the parti- 
tion, for otherwise they would not be bound. Brooke's Abr. tit. 
"Partition" pi. 1, 28; Co. Litt. 16C a.; Comyn's Dig. tit. 
Parcener (C. 11). 



Sect. CCLVIII. Equal partition by infant binds him, but not if 
unequal, unless he assents after full age, — Also, if two coparceners be, 
and the youngest be within the age of twenty- one years, partition is 
made between them, so as the part which is allotted to the youngest 
is of less value than the part of the other, in this case the youngest, 
during the time of her non-age, and also when she cometh to full age, 
{icil,) of twenty- one years, may enter into the part allotted to her 
sister, and shall defeat the partition. But let such parcener take 
heed when she comes to her fiill age, that she taketh not to her own 
use all the profits of the lands or tenements which were allotted unto 
her ; for then she agrees to the partition at such age, in which case 
the partition shall stand and remain in its force. But perad venture 
she may take the profits of the moiety, leaving the profits of the 
other moiety to her sister. [Co. Litt. 171 a.; Comyn's Dig. tit. 
"Parcener" (C. 11); 6 Coke's Rep. 4 b. ; 3 Barton's Elem. 
Convey. 484, 485]. 

Note. — It is said by some that a prochein amy of an infant may 
make partition on his behalf, and it will bind the infant if equal (as 
above stated), for the porchein amy is appointed by the law to take 
care of the inheritance of the infant, and this separation and division 
of his part from what belongs to another is so far from being a 
prejudice to the infant, that it is really for his benefit and advantage. 
2 Roll's Abr. 256; 3 Barton's Elem. Convey, 485, 486. But the 
better opinion seems to be that the partition will only bind the infant 
during his infancy. (Brooke's Abr. tit. ** Partition " pi. 1 ; 6 
Jarman's Convey, by Sweet, 591.) If, however, the infant should, 
after attaining his full age, acquiesce in the partition by granting 
leases, &c., equity would support tfie partition. Whaley v. Dawson, 
2 Schoff. and Lefr. 367. 



Sect. CCLIX. Full age is 21 years — W7iat acts of an infant are 
void and what voidable. — And it is to be understood, that when it Is 
said that males or females be of full age, this shall be intended of the 
age of twenty- one years ; for if before such age any deed or feofiment, 
grant, release, confirmation, obligation, or other writing, be made by 
any 6f them, &c., or if any within such age be bailiff or receiver to 
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any man, &c., all serve for nothiDg, and may be avoided. Also, a 
man before tbe said age shall not be sworn in an inquest, &c. [See 
ante, sect. 104, and the aatborities there referred. The title "Infeuit " 
in Comyn*s Digest is very full as to what acts an infant may or may 
not do]. 

Note. — As to the conveyances of infants, there has been much 
discussion as to what are void and what are voidable only, but the 
modem doctrine is in favour of holding them to be voidable only. 
This was laid down by Lord Mansfield in the celebrated case of 
Zouch v. Parsons, (3 Burr. 1794), where (adopting the language of 
Perkins, s. 12) he says, "all such gifts, grants, or deeds, made by 
infants, which do not take effect by delivery of his hand, are void ; 
but all gifts, gprants, or deeds, made by infants, by matter in deed, or 
in writing, which do take effect by delivery of his hand, are voidable 
by himself, by his heirs, and by those who have his estate." His 
Lordship observed that the words "which do take effect" are 
essential and exclude letters of attorney, deeds which delegate a 
mere power, and convey no interest, as to which, see Co. Litt. 
52 a., n. (2), 171 b., n. (5), 271 b., n. (1), s. III. (4); 3 Atkyns, 
695 ; Lewin's Trusts, 92. The case of Zouch v. Parsons was not 
considered as supportable by Mr. Preston (1 Abstracts, 324, 325), 
Mr. Atherley (Touchstone, n. (0 to p. 233), and other able con- 
veyancers, but it has been always acted on in practice, and the Lord 
Chancellor of Ireland (Allen v. Allen, 2 Dru. and Warr. 307 ; 1 Con. 
and Law. S. C.) has said that the law there laid down is quite correct, 
and he held accordingly that a deed which takes effect by delivery, 
and is executed by an infant, is voidable only. Also, that a voidable 
deed is valid until some act is done to avoid it ; and it lies upon 
those who claim in opposition to the deed to show that such act has 
been done. 



Sect. CCLX. Partition of lands in fee-simple and fee-tail; issue 
may enter into lands entailed on alienation by their mother of the fee- 
simple lands allotted to her. — Also, if lands or tenements be given to 
a roan in tail, who hath as much land in fee simple, and hath issue 
two daughters, and die, and his two daughters make partition between 
them, so iis the land in fee simple is allotted to the younger daughter 
in allowance for the lands and tenements in tail allotted to the elder 
daughter, if, after such partition made, the younger daughter alieneth 
her land in fee simple to another in fee, and hath issue a son or 
daughter, and dies, the issue may enter into the lands in tail and hold 
and occupy them in purparty with her aunt. And this is for two 
causes, one is, for that the issue can have no remedy for the land 
sold by the mother, because the land was to her in fee simple, and 
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in as much as she is one of the heirs in tail, and hath no recompense 
of that which belongeth to her of the lands in tail, it is reason that 
eke have her portion of the lands tailed, and namely when sudh 
partition doth not make any discontinuance. 'But the contrary is 
kolden, M. 20 H. 6 (^scilj, that the heir may not enter upon the 
parcener who hath the entailed land, but was formerly put to a 
formedon, [Co. Litt. 1 72 b., 1 73 a. ; 3 Barton's Elem. Convey. 486] . 
NoTB. — ^The latter part of this section, beginning at " But the 
contrary/' &c., is said by Lord Coke not to be Littleton's, and to be 
contrary to law. Co. litt. 173 a. 



Sect. CCLXI. Same subject continued. — ^Another reason is, for 
that it shall be accounted the folly of the eldest sister, that she would 
suffer or agree to such a partition, where she might, if she would, 
have had the moiety of the land in fee simple, and a moiety of lands 
entailed, for her part, and so to be sure without loss. [3 Barton's 
Elem. Convey. 486, 487 ; Comyn's Dig. tit. ''Parcener" (C. 13) ; 
Co. Litt. 173 a.] 



SscT. CCLXIL One parcener's share being recovered after parti- 
tion by lawful title, she may enter into her coparcener's share, if we 
have not previously aliened her allotted share. — Also, if a man be 
seised in fee of a carve of land by just title, and he disseise an infant 
within age of another carve, and hath issue two daughters, and dieth 
seised of both carves, the infant being then within age, and the 
daughters enter and make partition, so as the one carve is allotted for 
the part of the one, as per case, to the youngest in allowance of the 
other carve which is allotted to the purparty of the other, if after- 
wards the infant enter into the carve whereof he was disseised upon 
the possession of the parcener which hath the same carve, then the 
same parcener may enter into the other carve which her sister hath, 
and hold in parcenary with her. But if the youngest alien the same 
carve to another in ifee before the entry of the infant, and after the 
infant enter upon the possession of the alienee, then she cannot enter 
into the other carve ; because by her alienation she hath altogether 
dismissed herself to have any part of the tenements as parcener. But 
if the youngest before the entry of the infant make a lease of this for 
term of years or for term of life, or in fee-tail, saving the reversion 
to her, and after the infant enter, there peradventure otherwise it is ; 
because she hath not dismissed herself of all which was in her, but 
hath reserved to her the reversion and the fee, &c. [Barton's 
Comp. pi. 319 ; Noy's Max. 78, 156, Bythew edit. ; 1 Bacon's Abr. 
703, tit. Coparceners (F) ; 3 Barton's Elem. Convey. 488, 489]. 



112 littlbton's TENtJRES. [Sbcts. 263 — 264. 

Sect. CCLXIII. Where the shore allotted on a partition is evicted 
by lawful title, the evicted coparcener might have entered on the lands 
of her coparceners, — Also, if there be three or four coparceners, &c., 
"which make partition between them, if the part of the one parcener 
be defeated by such lawful entry, she may enter and occupy the other 
lands with all the other parceners, and compel them to make new 
partition between them of the other lands, &c. 

Note. — ^Formerly to partitions the law annexed the incidents of an 
implied warranty and condition : a warranty by which (whilst real 
actions were in use), if a real action were brought against one of the 
coparceners by a stranger claiming the land allotted to her, she was 
enabled to vouch or call upon the rest to join in defending her 
right, or, if she be evicted, to contribute from their own allotments 
to her compensation ; and a condition, by virtue of which, if lawfully 
evicted, she might enter on the other allotments, and thus annulling 
the partition, be restored to her old undivided share in the remaining 
tenements. If, however, one of the coparceners after partition 
aliened her allotment, the feoffee or grantee could not take 
advantage of this implied warranty or condition, though it might have 
been enforced against him bv the other coparceners. (Burton's 
Comp. pi. 319; Co. Litt. 172 b., 174 a.; Noy's Max. 78, 156, 
Bythew. edit. ; Bustard's Case, 4 Coke's Rep. 121 b.) But now by 
8 & 9 Vict. c. 106, 8. 4, it is enacted that a partition of any 
tenements or hereditaments made by deed executed after the 1st 
Oct., 1845, shall not imply any condition in law. 



Sect. CCLXIV. Tenant by the curtesy may make partition. — Also 
if there be two parceners, and the one taketh husband, and the 
husband and wife have issue between them, and his wife dieth, and 
the husband keeps himself in as tenant by the curtesy [sect. 35] , in 
this case the parcener that surviveth, and the tenant by the curtesy, 
may well make partition between them, &c. And if the tenant by 
the curtesy will not agree to make partition, then the parcener which 
surviveth might Iformerly"] have had against the tenant by the 
curtesy a writ de partitione facienda, 8fC., and have compelled him to 
make partition. But if the tenant by the curtesy would have parti- 
tion to be made between them and the parcener which surviveth will 
not have this, then the tenant by the curtesy cannot have any remedy 
to have partition, &c. For he could not have had a writ of partitione 
facienda, because he is no parcener, for such a writ lay for parceners 
only. And so you may see, that a writ of partitione facienda did lie 
against tenant by the curtesy, and yet he himself could not have the 
like writ. 
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NoTB. — Partition may be had by tenant by the curtesy of ain 
estate in common, but this is on the ground that the statute (32 
Hen. 8, c. 32) having enabled tenants in common (as also joint 
tenants) for life or for years (11 Simons, 315; Com. Dig. tit. 
"Parcener" (C. 6); 5 Jurist, 481 ; Hobson v. Sherwood, 4 Beav. 
1 84) to make partition (Noy's Max. 74, note (d) ; Comyn's Dig. 
tit. Parcener, (C. 6) ; 6 Jarman's Convey, by Sweet, 687) ; the 
tenant by the curtesy was in equal mischief with such tenants for life, 
and consequently equally within the remedy given by the statute. 
(Co. Litt. 175a. [e] Brooke's Abr. tit. "Partition," 41; and see 
Cruise's Dig.) ; and Comyn (Dig. tit. " Parcener," C. 6) says 
that tenant by the curtesy to a parcener may have partition. See 
also to the same effect. Cruise's Dig. tit. " Coparcener," and 1 
Roper's Hush, and Wife, p. 31, who, however, all refer to Coke as 
their authority. 



CHAP. II.— PARCENERS BY CUSTOM. 

Sbct. CCLXV. Parceners by the custom of gavelkind lands, — 
Parceners by the custom are where a man seised in fee simple, or in 
fee tail, of lands or tenements which are of the tenure called gavel- 
kind [sect. 270] , within the county of Kent, and hath issue divers 
sons and die, such lands or tenements shall descend to all the sons 
by the custom, and they shall equally inherit and make partition by 
the custom as females shall do, and a writ of partition lieth in this 
case as between females. But it behoveth in the declaration to 
make mention of the custom. Also, such custom is in other places 
of England, and also such custom is in North Wales, &c. 

Note. — On the subject oi gavelkind tenure y the reader is referred 
to 1 Black. Com. 74; 2 Id. 84 ; 1 Steph. Com. 53, 200; Notes to 
Co. Litt. by Hargrave and Butler; 3 Barton's Elem. Convey. 320 — 
340, and particularly to Robinson's very accurate (Co. Litt. 175 b., 
n. (4)) Treatise on Gavelkind, where is shewn (p. 32 — 36) to what 
places in the kingdom this custom of gavelkind extends. In chap. 4, 
the same author shews in what cases the custom must be pleaded 
specially and when generally. See also Co. Litt. 175 b., n. (4); 
1 Steph. Com. 55, 56; 1 Black. Com. 75. 

As to gavelkind lands in Wales, we may observe that, by 34 & 35 
Hen. 8, the peculiar descent is taken away, and all lands there are 
made descendible to the eldest son. Co. Litt. 175 b., n. (3). 

It must be borne in mind that many acts have been passed for 
disgavelling lands* in Kent and elsewhere. See Robins. Gavelk. 75 ; 
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Co. Litt. 140 b., n. (2). And see as to the lost statutes, the recent 
case of Doe v. Brydges, 7 Scott's N. R. 333; 13 Law Journ. 
N. S. C. P. 209. 



Sect. CCLXVI. Gifts in Frank-marriage. — Also, there is another 
partition which is of another nature and of another form than any of 
the partitions aforesaid be. As if a man seised of certain lands in 
fee simple hath issue two daughters, and the eldest is married, and 
the father giveth part of his lands to the husband with his daughter 
in frank-marriage, and dieth seised of the remnant, the which 
remnant is of a greater [s. 273] yearly value than the lands given in 
frank -marriage. [As to frank-marriage, see sects. 17, 20, and 138.] 



Sect. CCLXVII. Donee in frank-marriage should bring her share 
into hotchpot. — In this case, neither the husband nor wife shall have 
anything for their purparty of the ^said remnant unless they will put 
their lands given in frank-marriage in hotchpot, with the remnant of 
the land with her sister. And if they will not do so, then the 
youngest may hold and occupy the same remnant and take the 
profits only to herself. And it seemeth, that this word (hotchpot) 
is in Elnglish a pudding ; for in this pudding is not Commonly put 
one thing alone, but one thing with other things together. And 
therefore it behoveth in this case to put the lands given in frank- 
marriage with the other lands in hotchpot, if the husband and wife 
wUl have any part in the other lands. [2 Black. Com. 190, 517 ; 
Co. Litt. 176 b., n. (8. 9) ; 3 Barton's Elem. Convey. 483 ; 1 Steph. 
Com. 320—322.] 

Note. — As gifts in firank- marriage are now fallen into disuse 
(1 Steph. Com. 322) the doctrine of hotchpot is obsolete, and is only 
worthy of consideration as being the original of the statute of dis- 
tributions. 3 Barton's Elem. Convey., 483; 2 Black. Com. 190, 
517; 1 Steph. Com. 322; 2 Id. 252. 253; Co. litt. 176 b., n. 
(8» 9) ; Burton s Comp. pi. 1404. 

The statute of distributions (22 & 23 Chas. 2, c. 10), after 
directing the residue of the intestates' effects to be divided among 
his children or their representatives, provides that no child of the 
intestate, except his heir at law, on whom he settled in his lifetime 
any estate in lands, or pecuniary portion, equal to the distributive 
shares of the other children, s^hall participate with them in the 
aurplus ; but if the estate so given to the child by way of advance- 
ment be not equivalent to his share, then that such of the sorplus as 
will make it so shaU be allotted to him. ToUer*^ Execot. 375. 
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Sect. CCLXVIII. How partition made when given in froTtk-marriage 
is brought into hotchpot, — And this term (hotchpot) is but a term 
Bimilitadinary, and is as much to say as to put the lands in frank- 
narriage* and the other lands in fee simple together, and this is for 
the intent to know the value of the lands (scil.) of the lands given 
in frank-marriage and of the remnant which were not given, and 
then partition shall be made in form following. As, put the case 
that a man be seised of thirty acres of land in fee simple, every acre 
of the value of 12d. by the year, and that he hath issue two daughters, 
and the one is covert baron, and the father gives ten acres of the 
thirty acres to the husband with his daughter in frank-marriage, and 
dieth seised of the remnant, then the other sister shall enter into the 
remnant, viz., into the twenty, acres, and shall occupy them to her 
own use, unless the husband and his wife will put the ten acres given 
in frank-marriage with the twenty acres in hotchpot, that is to say, 
together ; and then when the value of every acre is known, to wit, 
what every acre valueth by the year, and it is assessed or agreed 
between them that every acre is worth by the year 12d., then the 
partition shall be made in this manner, vtr.. the husband and wife 
shall have besides the ten acres given to them in frank-marriage, five 
acres in severalty of the twenty acres, and the other sister shall have 
the remnant (scil.) fifteen acres of the twenty acres for her puparty, 
so as accounting the ten acres which the baron and feme have by 
the gift in frank-marriage and the other five acres of the twenty 
acres, the husband and wife have as much in yearly value as the 
other sister. [2 Black. Com. 190 ; 1 Steph. Com. 322 ; 3 Barton's 
Elem. Convey. 483, 484 ; Notes to Co. Litt.] 



Sect. CCLXIX. — How the donees in frank-marriage hold of the 
partition. The reason why lands so held are brought into hotchpot. — 
And so always upon such partition, the lands given in frank- marriage 
remain to the donees and to their heirs according to the form of the 
gift ; for if the other parcener should have any of that which is given 
in firank-marriage, of this would ensue an inconvenience and a thing 
against reason, which the law will not sufier. And the reason why 
the lands given in frank-marriage shall be put in hotchpot is this. 
When a man giyeth lands or tenemefnts in frank-marriage with his 
daughter, or with his other cousin Isect. 17], it is intended by the 
law, that such gift made by this word (frank-marriage) is an advance- 
ment, and for advancement of his daughter, or of his cousin ; and, 
namely, the donor and his heirs shall have no rent nor service of 
them, but fealty [sect. 138], until the fourth deree [sect. 26] be 
past. And for this cause the law is, that she shall havenothing 
of the other lands or tenements descended to the other parcener, &c.. 
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anlesfs she will put the lands given in frank-marriage in hotchpot, as 
is said. And if she will not pat the lands given in frank-marriage 
in hotchpot, then she shall have nothing of the remnant, because it 
shall be intended by the law, that she is sufficiently advanced, to 
which advancement she agreeth and holds herself content. [1 Steph. 
Com. 321 ; 3 Barton's Elem. Convey. 483 ; Bmton's Comp. 
pi. 1404, n]. 



SscT. CCLXX. The same doctrine applies to heirs of donees in 
frank-marriage. — ^The same law is between the heirs of the donees in 
frank-marriage, and the other parceners, &c., if the donees in frank* 
marriage die before their ancestor, or before such partition, &c., as to 
patting in hotchpot, &c. 



Sect. CCLXXT. Such gifts prior to statvte de donis. — And note, 
that gifts in frank-marriage were, by the common law, before the 
statute of Westminster 2nd [sect, 13], and have been always since 
used and continued, &c. 

NoTB. — ^The grants in frank-marriage, before the statute de donis, 
were in fee-simple. Co. Litt. 178 a, b [q] ; sect. 13, and note to 
sect. 73, p. 46. 



Sect. CCLXXII. In order that the doctrine of hotchpot should 
have place, the lands to he divided must descend from the donor in 
frank-marriage. — Also, such putting in hotchpot, &c., is where the 
other lands or tenements which were not given in frank- marriage, 
descend from the donors in frank- marriage only ; for if the lands shall 
descend to the daughters by the father of the donor, or by the 
mother of the donor, or by the brother of the donor, or other an- 
cestor, and not by the donor, &c., there it is otherwise ; for in such 
case she to whom such girt in frank-marriage is made, shall have her 
part as if no gift in frank- marriage had been made, because that she 
was not advanced by them, &c., but by another, &c. . [Co. Litt. 
177 b, 1 78 b ; 3 Barton's Elem. Convey. 483 ; 2 Black. Com. 190]. 

Note. — Under the statute of distributions, it is no advancement 
if property be given or bequeathed to the child by any other than 
the parent. 3 Bacon's Abr. 76 ; Toller's Execut. 380, 6th edit. ; 
Swinburne, p. 3, s. 18. 



Srct. CCLXXIIT. Wliere the lands given in frank-marriage are 
of equal or greater value than those not so given, they need n6t be 
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hrought into hotchpot, — Also, if a man be seised of thirty acres of 
land, every acre of equal annual value, and have issue two daughters 
as aforesaid, and giveth fifteen acres thereof to the husband with his 
daughter in frank -marriage, and dies seised of the other fifteen acres, 
in this case the other sister shall have the fifteen acres so descended 
to her alone, and the husband and wife shall not in this case put the 
fifteen acres given to them in frank- marriage into hotchpot ; because 
the tenements given in frank- marriage, are of as great and good 
yearly value as the other lands descended, &c. For if the lands 
given in frank- marriage be of equal or of more yearly value [s. 266] 
than the remnant, in vain and to no purpose shall such tenements 
given in frank-marriage be put in hotchpot, &c., for that she cannot 
have any of the other lands descended, &c., for if she should have 
any parcel of the lands descended, then she shall have more in yearly 
value than her sister, &c., which the law will not, &c. And ,as it is 
spoken in the cases aforesaid, of two daughters or of two parceners, 
in the same manner it is in the like case, where there are more 
sisters or more parceners, according as the case and matter is, &c. 

NoTB. — ^The same principle applies to advancements under the 
statute of distributions, for that statute does not divest the child of 
cu&y property which has been given to him, however unequal it may 
l^ave been, or how much soever it may exceed the residue ; he may, 
if he pleases, keep it all ; if he be not contented, but would have 
'more, then he must bring what he has before received into hotchpot, 
"tihat is, into the general mass of property to be so divided. Toller's 
a:^ecut. 376, 6th edit.; 2 Black. Com. 190, 517; 2 P. Williams, 
-^43, 449. 



Sect. CCLXXIV. Hotchpot only ar-ises where fee simple lands 
^kscend. — And it is to be understood, that lands or tenements given 
in frank-marriage shall not be put in hotchpot, but where lands de- 
scend in fee- simple ; for of lands descended in fee tail partition shall 
"be made, as if no such gift in frank- marriage had been made. 
'[3 Barton's Elem. Convey. 483 ; 1 Steph. Com. 321 ; 1 Black. 
Com. 191.] 



Sect. CCLXXV. No lands hut those given in frank-marriage shall 
he put in hotchpot. — Also, no lands shall be put in hotchfbt with 
other lands, but lands given in frank-marriage only ; for if a woman 
have any other lands or tenements by any other gift in tail, she shall 
never put such lands so given in hotchpot, but she shall have her 
purparty of the remnant descended, &c. (videlicet) as much as the 
other parcener shall have of the same remnant. [2 Black. Com.^ 191 ; 



118 littlbton'A tenures. [Sects. 276 — 278 

1 Steph. Cora. 322; Com. Dig. tit. "Parcener" (C. 4); 3 Bart. 
Elem. Conv. 483]. 



Sect. CCLXXVI. Where there are three parceners one may have 
partition, and the other two still hold as coparceners, — Also, another 
partition may be made between parceners, which varieth from the 
partitions aforesaid. As if there be three parceners, and the youngest 
will have partition, and the other two will not, but will hold in par- 
cenary that which to them belongeth, without partition ; in this case, 
if one part be allotted in severalty to the youngest sister, according 
to that which she ought to have, then the others may hold the rem- 
nant in parcenary, and occupy in common without partition, if they 
will, and such partition is good enough. And if, afterwards, the 
eldest or middle parcener will make partition between them of that 
which they hold, they may -well do this when they please. But 
where partition [Jvrmerly] was made by force of a writ of partitionc 
faciendd, there it was otherwise ; for there it behoved that every par- 
cener should have her part in part in severalty, &c. [Co. Litt. 
180, a; Comyn's Dig. tit. "Parcener" (C. 2); Hobson v. Sher- 
wood, 4 Beavan, 1 84] . 



CHAP. III.— JOINT-TENANTS. 

Sect. CCLXXVII. Who are joint 'tenants. — Joint-tenants are, as 
if a man seised of certain lands or tenements, &c. have infeoffed two, 
three, four, or more, to have and to hold to them [and to their heirs, 
or have leased to theni] for term of their lives, or for term of another's 
life, by force of which feoiffment or lease they are seised, these are 
joint-tenants. [Co. Litt. 188, a; Comyn's Dig. tit. "Estates" 
(K. 1) ; 2 Black. Com. 179 ; 1 Steph. Com. 312 ; 3 Barton's Elem. 
Convey. 412; 2 Preston on Abst. 57,62; Watkins's Princ. Convey, 
pt. 2, b. 1, ch. 11 ; Burton's Comp. pp. 12, 13 ; Noy's Mai. ch. 6.] 

Note. — We have made a slight alteration in the above section, to 
make it conformable with Lord Coke's opinion. See also, Mr. Har- 
grave's note (2) to Co. IJtt. 180, a. 



Sect. CCLXXVIII. Two or more disseisors are joint ^tenants, unless 
they make the disseisin to the vse of one of them only. — Also, if two 
or three, &c. disseise another of any lands or tenements to their own 
use, then the disseisors [sect, 279] are joint-tenants. But if they 
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disseise another to the use of one of them, then they are not joint- 
tenants ; but he to whose use the disseisin is made is sole tenant, 
and the others have nothing in the tenancy, but are called coadjutors 
to the disseisin, &c. [See Co. Litt. 180, b,, n. (4) ; Comyn's Dig. 
tits. "Estates," (K. 1); and ''Seisin" (F. 4) ; 3 Barton's Elem. 
Convey. 416; 2 Black. Com. 181; 1 Steph. Com. 313; Noy'is 
Max. 35]. 

NoTB. — A disseisor always gains a fee, and that though he dis- 
seises a mere tenant for life. Comyn's Dig. tit. ** Seisin" (F. 1) ; 
Watk. Descents, 2, n. (c) ; Co. Litt. 296, b., n. (1) ; 2 Prest. 
Abstracts, 293, 294. 



Sect. CCLXXIX. Disseisin defined. — And note that disseisin is 
I>i*operly where a man entereth into any lands or tenements where 
Ilia entry is not congeable, and ousteth him that hath the freehold. 
C2 Preston on Abst. 284, 295, et seq. ; Comyn's Dig. tit. ** Seisin" 
C^.) ; Hargrave and Butler's Notes to Co. Litt. ; 2 Black. Com. 
X S5 ; 3 Id, 169, 171, 183, 232; 3 Steph Com. 483; 4 Jarman's 
^^cnvey. by Sweet, 48, et seq. 

NoTB. — The doctrine of disseisin may now be considered (as we 

ii«ive before stated) as done away with, inasmuch as the instruments 

"^^"bereby it was created are either abolished, as in the case of fines 

^^:xid recoveries, or their tortious operation taken away, as in the case 

^^^ feoffments. Independently of which the courts (as we have before 

^^5en) leant much against disseisins, and in effect nullified them, by 

^^^ aiding them to be such at the election of the disseisee only. (See 

"■^ Jarman's Convey, by Sweet, 48, et seq. ; Taylor v. Horde, 1 Burr. 

^^O; Co. Litt. 330 b., note by Butler; 5 Brown's Pari. Cas. 247 ; 

^I^owp. 689, S. C. ; 2 Sand. Uses, 14 ; Doe v. Lynes, 5 Dowl. and 

^K^yl. 161 ; 3 Barn, and Cres. 388, S. C.) In the case of Doe v. 

^t^ynes, Mr. Just. Holroyd observed *' the nature of a feoffment and 

^iisseisin are materially altered since the time when Littleton wrote. 

^Such a case as that we are now considering differs materially from 

"tTiat where an actual ouster of the freeholder formerly took place. 

*XTie latter then no longer performed the services. There was not 

^^nly a change of possession, but the person taking possession was 

^^dopted by the lord, and allowed by him to perform all the functions 

^:if tenant." 



\ 



SscT. CCLXXX. In joint-tenancy the survivor has the whole, 
^ it is otherwise in coparcenary . — And it is to be understood, 
that the nature of joint- tenancy is, that he which surviveth shall 
idone have the entire tenancy according to such estate as he 
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hath, if the jointure be continued, &c. As if three joint-tenanta 
be in fee simple, and the one hath issue and dieth, yet they which 
survive shall have the whole tenements, and the issue shall have 
nothing. And if the second joint- tenant hath issue and die, yet 
the third which surviveth shsdl have the whole tenements to him 
and to his heirs for ever. But otherwise it is of parceners ; for if 
three parceners be, and before any partition made, the one hath issue 
and dieth, that which to him belongeth shall descend to his issue. 
[But see note to sect. 254.] And if such parcener die without issue, 
that which belongs to her shall descend to her co-heirs, so as they 
shall have this by descent, and not by survivor, as joint-tenants shall 
have, &c. [2 Bla,ck. Com. 183, 184; 1 Steph. Com. 315,316; 
Comyn's Dig. tit. '* Estates" (K. 3, 4) ; Watk. Princ. Convey. 145 ; 
Burton's Comp. pi. 36.] 



Sect. CCLXXXI. Swvivorshijp takes place in joint -ownership of 
chattels, — And as survivorship holds place between joint- tenants, ii^ 
the same manner it holdeth place between them which have joint ^ 
estate or possession with another of a chattel, real or personal. As 
if a lease of lands or teuements be made to many for term of years, 
he which survives of the lessees, shall have the tenements to hinx 
alone during the term by force of the same lease. And if a horse, 
or any other chattel, personal, be given to many, he which surviveth 
shall alone have the horse, &c. [Co. Litt. 46 b., 182 a., n. (1) ; 
Cruise's Dig. tit. "Joint-tenancy," ch. 1, s. 21 ; Woodfall's Landl. 
and Ten. 8, 9, by Harrison ; 2 Black. Com. 399 ; Comyn's Dig. 
tit. " Estates" (K.).] 

Note. — A trust of a term in joint-tenancy, will go to the sur- 
vivor in equity as well as in law. Cruise's Dig. tit. xviii. ch. 1, 
8. 23 ; Rex. v. Williams, Bunbury, 342. 

In favour of commerce the doctrine of survivorship of joint pro- 
perty does not take place among partners ; for stock on a farm, 
although occupied jointly, or stock of a partnership in trade, in- 
dependently of any express contract to that effect, is always con- 
sidered as common, and not as joint property ; and therefore in these 
instances there is no survivorship, but the interest of the party dying 
vests in his executor. (2 Black. Com. 399; Comyn's Dig. tit. 
"Merchant" (D.) ; Co. Litt. 182, and note (4) by Hargrave; 
Carthew, 170; ToUer's Execut. 151, 155, 6th edit.) At law, 
however, the remedy survives. See note to sect. 282. 



Sect. CCLXXXII. Joint debts go to survivor, — In the same man^ 
ner it is of debts and duties, &c., for if an obligation be made to many 
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for one debt, he which surviveth shall have the whole debt or duty. 
And 8o it is of other covenants and contracts, &c. 

Note. — ^Where several persons take a joint interest in, and have 
a joint right of action upon, a contract, and one of them dies, the 
action must be brought in the name of the survivors, and the per- 
sonal representative of the deceased cannot be joined, nor can he sue 
separately ; and a joint contract always survives, whatever may be the 
beneficial interests of the parties under it. And if all the parties j ointly 
interested in a contract die, the right of action vests in the personal 
representatives of the one who survived the others, and the execu- 
tors or administrators of those who died previously cannot be joined. 
Addison on Contracts, 285, 286 ; Anderson v. Martindale, 1 East, 
497; Gk>w on Partnership, 142, 2nd edit. The same is the case 
where several are liable on a contract, for if one of them die, the 
survivors only can be sued at law. (Godson v. Good, 2 Marsh. 302 ; 
6 Taunt. 587, S. C. ; Bacon's Abr. tit. ** Obligations" (D. 4) ; Gow 
on Partn. 187, 2nd edit.) The executor of the deceased partner may, 
indeed, be charged in equity, if the surviving partner or partners 
be clearly insolvent. (Gow on Partnership, 385, 386.) As to the 
remedies of joint contractors against each other, it may be observed 
that the common law, for the furtherance of trade and commerce, so 
hr excludes the doctrine of survivorship from among merchants 
(Co. Litt. 182 a. (4) *, 2 Mau. andSelw. 223) as to permit the inter- 
ests in joint contracts of a commercial character to. pass, in case of 
death, to the personal representative, so as to give him an action of 
account against the survivors for the share of the deceased, but still, 
as above stated, the remedy by way of action upon the contract always 
sorvives.. Addison on Contracts, 286 ; Bex v. Collector of Customs, 
2 Mau. and Selw. 223 ; Martin v. Crump, 2 Salkeld, 444. 



Sect. CCLXXXIII. There may be joint tenants for life, with 
several inheritances. — Also, there may be some joint-tenants which 
may have a joint estate, and be joint-tenants for term of their 
fives, and yet have several inheritances. (See Prest. Convey. 62 ; 
Roper's H. and W. 13.) As if lands be given to two men and to the 
heirs of their two bodies begotten, in this case the donees have a 
joint estate for term of their two lives, and yet they have several 
inheritances ; for if one of the donees hath issue and die, the other 
which surviveth shall have the whole by the survivor for term of his 
life, and if he which surviveth hath also issue and die, then the 
issue of the one shall have the one moiety, and the issue of the other 
shall have the other moiety of the land, and they shall hold the land 
between them in common, and they are not joint-tenants, but are 
in common. And the cause why such donees in such case 
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have a joint estate for term of their lives, is, for that at the 
beginnlDg the lands were given to them two, which words, with- 
out more saying, make a joint estate to them for term of their lives. 
For if a man will let land to another by deed, or without deed, not 
making mention what estate he shall have, and of this make livery 
of seisin, in this case the lessee hath an estate for term of his life 
[sect 56, note] ; and so in as much as the lands were given to 
them, they have a joint estate for term of their lives. And the 
reason why they shall have several inheritances is this, in as much as 
they cannot by any possibility have an heir between them engendered 
as a man and woman may have, &c., the law wills that their estate 
and inheritance be such as is reasonable, according to the form and 
effect of the words of the gift, and this is to the heirs which the one 
ahall beget of his body by any of his wives, and to the heirs which the 
other shall beget oi his body by any of his wives, &c., so as it behoveth. 
by necessity of reason, that they have several inheritances. And in 
this case if the one donee or the issue of one of the donees, alter the 
death of the donees, die. so that he hath no issue alive of his body 
b^;otten, then the donor or his heir may enter into the moiety as in 
his reversion, &c., although the other donee hath issue alive. &c. 
And the reason is, for as much as the inheritances be several, &c., 
the reversion by them in law is several, &c., and the survrvor of the 
issue of the other shall hold no place to have the whole. 



Sjkt. CCLXXXIV. And as it is said of males, in the same man* 
ner it is where lands are given to two females, and to the hdrs of 
tlior two bodies engendered. [See Noy's Max. SO, and note (a), 
by Bythewood ; 1 Roper*s Husb. and Wife, 13 : Co. Litt. 182 a. b.. 
1^^ a,, 1S4 a., 1S9 b. ; Comyn s Dig. tit. - Estates*' (K. 1, 2) ; 
a Bbck. Com. 192 ; 1 Steph. Com. 324, 325 ; Burt(Xi*s Comp. 
pi. 64S ; 3 Preston s Convey. 62.] 

XoTS. — ^The reason of the above k thai there can be no joint 
tenancy in /«/, unless the donees be male and female, and be sndi 
as may lawfully intermarry. Co. litt. IS^ a. : Dyer, 326; Walk, 
rtinc. Convey. 140, note v*)- 



SatT. CC1.XXXV, C>i cty^ f iw /wr &r. mmi tie ktir 4 
^^fkt ^NJy ^>ar ^^IM*. ir »» «,Mtf-Wni*p>ir &^. — Also,, tf lands 
W jji^x^Mi tv^ twv and to the heii^ c^ cue «t tbem. this is m good 
jK'iA^iirrK and tW ooe tatli a nrmxikL and tiie otber m fee cnnple. 
AimI u Ik^ w^iA^xh )«a:h tbe fe^ dMtiiu be wkkii hjiui tbe aeebcid ^J^^ 
Wx<* like <tkrwty ^t s=amvvc tear i«wi ot Isb kfe. In tbe «*-^ 
wi Mfc ^gy it vk >irW«Y «ew«iHKii$ be ^rtxiee to mo. a^ ike Ixm of tbe 
b^tilSr ^^ vw vX^ tbna <c^pe»dcmL tbe <ae baidi m mrbiiH, Md tbe 
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other a fee tail. &c. [2 Coke's Rep. 60 b.; Comyn's Dig. tit. 
•• Estates" (K. 1) ; Cro. Eliz. 470 ; Sect. 302 ; 1 Steph. Com. 314 ; 
Co. litt. 184 n. (2). 

Note. — An estate of freehold or inheritance cannot stand in 
jointure with ^ term for years. Therefore, if lands be given to A. 
and B. habendum to the one for life, to the other for years, they are 
not joint-tenants. Co. Litt. 1 88 a. ; Cro. Eliz. 532 ; Comyn's Dig. 
tit. " Estates" (K. 2) ; Bythew. Note to Noy's Max. 80. 



Sbct. CCLXXXVI. Grant of rent-charge by one joint-tenant, is 
effectual during his life, but will not bind survivor — It is otherwise of 
parceners, — Also, if two joint-tenantf be seised of an estate in fee 
simple, and the one grants a rent-charge [sect. 217] by his deed to 
another out of that which belongeth to him, in this case during the 
life of the grantor the rent- charge is effectual ; but after his decease 
the grant of the rent-charge is void, as to charge the land, for he 
which hath the land by survivor shall hold the whole land dis- 
charged. And the cause is, for that he which surviveth claimeth 
and hath the land by the survivor, and hath not, nor can claim any 
thing by descent from his companion, &c. But otherwise it is of 
parceners, for if there be two parceners of tenements in fee simple, 
and before any partition made, the one chargeth that which to her 
belongeth by her deed with a rent charge, &c., and after dieth 
without issue, by which that which belongeth to her descends to the 
other parcener, in this case the other parcener shall hold the land 
charged, &c., because she came to this moiety by descent, as heir, 
&c. [Comyn's Dig. tits. " Chancery" (3 S. 7) and " Estates" 
(K. 7) ; 2 Preston on Abst. 58, 65, 66 ; Watk. Princ. Convey. 145, 
note by Coventry ; Noy's Max. 81, Bythew. edit. ; Co, Litt. 185 a.] 



SscT. CCLXXXVII. Joint' tenant cannot devise his joint-estate, 
but a coparcener may. — Also, if there be two joint- tenants of land 
in fee simple within a borough, where lands and tenements are de- 
visable by testament [see note to sect, 167, p. 73], and if one of the 
said two joint-tenants de^iseth that which to him belongeth by his 
testament, &c., and dieth, this devise is void. And the cause is, for 
that no devise can take effect till after the death of the devisor, and 
by his death all the land presently cometh by the law to his com- 
panion, which surviveth, by the survivor ; the which he doth not 
claim, nor hath any thing in the land by the devisor, but in 
bis own right by the survivor according to the course of law. &c., 
and for this cause such devise is void. Bu( otherwise it is of par- 
ceners seised of tenements devisable in like case of devise, &c., causd 
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^d Buprh, [Watk. Princ. Convey. 145 ; Powell on Devises, 74 ; 
Swift V. Roberts, 3 Burr. 1496; 3 Moore, 1488, S. C. ; Burtoh's 
Comp. pi. 256 ; Comyn'sDig. tit. " Devise" (H. 7) ; Raym. 40.] 



Sect. CCLXXXVIII. Joint- tenant is seised per my et per tout, — 
Also, it is commonly said, that every joint- tenant is seised of the 
land which he holdeth jointly per my et per tout ; and this is as ranch 
as to say, as he is seised by every parcel and by the whole, &c., and 
this is true, for in every parcel, and by every parcel, and by all the 
lands and tenements, he is jomtly seised with his companion. [See 
5 Coke's Rep. 10 a. ; 2 Id, m b. ; Hawkins's Abr. of Co. litt. 271, 
7th edit ; 6 Jarman's Con^y. by Sweet, 588, and note (b) ; Co. 
Litt. 186 b. J 2 Black. Com. 182.] 

Note. — ^Mr. Serjt. Stephen (1 Com. 315, note) sa)rs that the 
expression **per my et per tout" seems properly to import that tjie 
joint-tenants are all jointly seised of the whole, with a right to 
transfer in equal shares. 



Sect. CCLXXXIX. A lease by one joint'tenant will bind the wr- 
vivor. — Also, if two joint- tenants be seised of certain lands in fee 
simple, and the one letteth that which to him belongeth to a stranger 
for a term of forty years, and dieth before the term beginneth, or 
liTithin the term, in this case after his decease the lessee may enter 
and occupy tiie moiety let unto him during tJhe term, &c. although 
the lessee had never the possession thereof in the life of the lessor, 
by force of the same lease, &c. And the diversity between the case 
of a grant of a rent-charge aforesaid and this case, is this. For in 
the grant of a rent-charge by a joint-tenant, &c., the tenements re- 
/nain always as they were before, without this, that any hath any 
right to have any parcel of the tenements but they themselves, and 
the tenements are in the same plight as they were before the diarge, 
&c. But where a lease is made by a joint- tenant to another for term 
of years, &c., presently by force of the lease the lessee hath right in 
the same land (videlicet) of all that which to the lessor belongeth, 
and to have this by force of the same lease during his term. And 
this is the diversity. [2 Roll's Abr. 89 ; 2 Preston's Abst. 6S ; 
Nov 's Rep. 157; 3 Salkeld, 204; Finch's Law, 13 ; 1 Coke's Rep. 
96 a; Watk. Conv. 146, 147, note]. 



Sect. CCXC. Joint-tenants may make partition, — Also, joint- 
tenants (if they will) may make partition between them, and the 
partition is good enough ; but they should not [formerly'] have been 
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compelled to do this by the law ; but if they would make partition 
of their own will and agreement, the partition should have stood in 
force. 

Note. — Joint-tenants were not compellable by the common law, to 
make partition, but if they consented to make partition it was good; but 
then it was necessary that such partition should be made by deed, 
(Co. Litt. 169 a, 187 a), unless in the case of joint-tenant for years 
(Dyer, 350 b; Co. Litt. 187 a; Roberts on Frauds, 283 ; Bythew. 
note to Noy's Max. 75, 81 ; 6 Jarman's Convey, by Sweet, 587). 
But by 8 & 9 Vict. c. 106, s. 3, a partition (except of copyholds) 
must be by deed. By 31 Hen. 8, c. 1, joint-tenants of estates of 
inheritance in their own or their wives' rights, might be compelled 
by writ to make partition. This was extended, by 32 Hen. 8, c. 32, 
to joint-tenants for life or years. (Cro. Eliz. 743, 759 ; Booth's 
Real Actions, 244). The writ is now abolished, and the remedy is 
by suit in equity. Redesdale's Head. 109 ; 1 Fonbl. Treat. Equity, 
b. 1, c. 1, s. 3; Co. Litt. 169 a, n. (2); Ambler, 236, 589; 
1 Vesey and Beam, 551 ; 6 Jarman's Convey, by Sweet, 603. 



Sect. CCXCI. On grant to husband and wife and a third person, 
the husband and wife have but a moiety between them. — ^Also, if a joint 
estate be made of land to a husband and wife and a third person, in 
this case the husband and wife have in law in their right but the 
moiety, and the third person shall have as much as the husband and 
wife, viz., the other moiety, &c. 



CHAP. IV.— TENANTS IN COMMON. 

Sect. CCXCII. Tenants in common described, — ^Tenants in com- 
mon are they which have lands or tenements in fee simple, fee tail, 
or for term of life, &c., and they have such lands or tenements by 
several titles, and not by a joint title, and none of them know of this 
his several, but they ought by the law to occupy these lands or tene- 
ments in common, and pro indiviso to take the profits in common. 
And because they come to such lands or tenements by several titles, 
and not by one joint title, and their occupation and possession shall 
be by law between them in common, they are called tenants in com- 
mon. As if a man infeofi^ two joint-tenants in fee, and the one of 
them alien that which to him belongeth to another in fee, now the 
alienee and the other joint- tenant are tenants in common ; because 
they are in, in such tenements by several titles, for the alienee cometh 
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to the moiety by the feoffment of one of the joint-tenants, and the 
other joint- tenant hath the other moiety by force of the first feoffment 
made to him and to his companion, &c. And so they are in by 
several titles, that is to say, by several feoffments, &c. [Sect. 662 ; 
Co. Litt. 189 ; Corayn'sDig. tit. ** Estates " (K. 8) ; 2 Black. Com. 
191, 192, 194; 1 Steph. Com. 324; Noy'sMax.ch. 7; Watkins's 
Convey, pt. 2, b. 1, cb. 12; 2 Preston on Abstracts, 75, et seq, ; 
3 Barton's Elem. Convey, b. 2, ch. 12; Burton's Comp. 13, 62]. 
And the cause is, for that the husband and wife are but one person 
in law [sects. 168, 665], and are in like case as if an estate be made 
to two joint-tenants, where the one hath by force of the jointure, 
the one moiety in law, and the other, the other moiety, &c. In the 
same manner it is where an estate is made to the husband and wife 
and to two other men, in this case the husband and wife have but the 
third part, and the other two men the other two parts, &c. causd 
qud suprtt. Cruise's Digest, tit. XVJII. tit* "Joint- tenancy," ch. 1, 
8. 35 ; Co. Litt. 187 a ; Back v. Andrews, 2 Vern. 120; Green v. 
King, 2 Black. Rep. 1211; Doe v. Parrott, 5 Term Rep. 652; 
2 Preston on Abst. 43, 49. 



Sect. CCXCIII. The word " Fee," implies a fee simple. — And it 
is to be understood, that when it is said in any book that a man is 
seised in fee, without more saying, it shall be intended in fee simple ; 
for it shall not be intended by this word (in fee) that a man is seised 
in fee tail, unless there be added to it this addition, fee tail, &c. 
[2 Black. Com. 106 ; 1 Steph. Com. 220; sect. 1]. 



Sect. CCXCIV. If one of three joint-tenants alien, he is a tenant 
in common ; but the two remain joint-tenants to each other. — Also, if 
three joint-tenants be, and one of them alien that which to him be- 
longeth to another man in fee, in this case the alienee is tenant in 
common with the other two joint- tenants : but yet the other two 
joint tenants are seised of the two parts which remain, jointly, and 
of these two parts, the survivor between them two holdeth place, 
&c. [York V. Stone, 1 Salkeld, 1 58 ; 1 Equity Cas. Abr. 293, S. C] 



Sect. CCXCV. On separate gifts in tail by joint-tenants, the donees 
are tenants in common. — Also, if there be two joint-tenants in fee, 
and the one giveth that which to him belongeth to another in tail, 
and the other giveth that which to him belongs to another in tail, 
the donees are tenants in common, &c. [2 Black. Com. 192; 
1 Steph. Com. 324. 
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Sbct. CCXCVI. — On gift to two men and the heirs of their bodies, 
they are joint-tenants /or life, but their issues are tenants in common. 
On gift to two corporations and their successors, they are tenants in 
common, — But if lands be given to two men, and to the heirs 
of their two bodies begotten, the donees have a joint estate for term 
of their lives ; and if each of them hath issue and die, their issues shall 
hold in common, &c. [sect. ?83] . But if lands be given two abbots, as 
to the abbot of Westminster and the abbot of St. Alban*s, to have 
and to hold to them and to their successors, in this case they have 
presently at the beginning an estate in common, and not a joint 
estate. And the reason is, for that every abbot or other sovereign 
of a house of religion, before that he was made abbot or sovereign, 
&c., was but as a dead person in law, and when he was made abbot, 
he was as a man personable in law only, to purchase and have lands or 
tenements or other things to the use of his house, and not to his own 
proper use, as another secular man may, and therefore at the begin- 
ning of their purchase they are tenants in common ; and if one of 
them die, the abbot which surviveth shall not have the whole by 
survivor, but the successor of the abbot which is dead shall hold the 
moiety in common with the abbot that surviveth, &c. 

Sbct. CCXCVII. — Also, if lands be given to an abbot and a 
secular man, to have and to hold to them, viz., to the abbot and his 
successors, and to the secular man, to him and to his heirs, they 
have an estate in common, causd qud supra. [Finch's Law, 32 b ; 
Comyn's Dig. tit. *' Estates," (H. 2) ; Co. Litt. 189 b, 191 b, 192 a. ; 
* Bythewood's note (a) to Noy's Max. p. 80]. 



Sect. CCXCVIII. On gift to two, to hold in moieties, they are 
tenants in common. Cruise, 551. — Also, if lands be given to two, to 
have and to hold, scil. the one moiety to the one and to his heirs, 
and the other moiety to the other and to his heirs, they are tenants 
in common. [Finch's Law, 32 b. ; Plowd. Com. 160 a. ; 2 Black. 
Com. 193; 3 Barton's Elem. Convey. 422; 1 Steph. Com. 325; 
Co. Litt. 183 b. [1], 189, a.] 



Sect. CCXCIX. On a feoffment by one solely seised of a moiety, 
the feoffor and feoffee are tenants in common. — ^Also, if a man seised 
of certain lands, enfeofi' another of the moiety of the same land 
without any speech of assignment or limitation of the same moiety 
in severalty at the time of the feoffment, then the feoffee and the 
feoffor shall hold their parts of the land in common. [2 Black. 
Com. 193; 1 Steph. Com. 325; 3 Barton's Elem. Convey. 423 ; 
Ccanyn'sDig. tit. Estates (K. 2). 
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Sect. CCC. If two joint-tenants in fee severally lease for life to 
to two, the latter are tenants in common. — And it is to be understood, 
that in the same manner as is aforesaid of tenants in common, of 
lands or tenements in fee simple, or in fee tail, in the same manner 
may it be of tenants for term of life. As if two joint- tenants be in 
fee, and the one letteth to one man that which to him belongeth for 
term of life, and the other joint- tenant letteth that which to him 
belongeth "to another for term of life, &c., the said two lessees are 
tenants in common for their lives, &c. [Sects. 283, 302 ; Comyn's 
Dig. tit. " Estates " (K. 2.)] 



Sect. CCCI. If one of ttoo Joint -tenants for life assigns his estate, 
the assignee and the other tenant for life hold as tenants in common, — 
Also, if a man let lands to two men for term of their lives, and the 
one grants all his estate of that which belongeth to him to another, 
then the other tenant for term of life, and he to whom the grant is 
made, are tenants in common during the time that both the lessees 
be alive. [Co. Litt. 183 a. ; Comyn's Dig. tit. " Estates " (K. 5) ; 
Co. Litt. 192 a., n. (1) ; Cro. Eliz. 33 ; Cro. Jac. 91, 417.] 

And memorandum, that in all other such hke cases, although it be 
not here expressly moved or specified, if they be in like reason they 
•*re in the like law. 



Sect. CCCII. If one of two joint-tenants leases for his life, this 
is a reservance of the joint-tenancy. Cruise, 524, C. D. 266. — 
Also, if there be two joint-tenants in fe«3, and the one letteth that 
which to him belongeth to another for term of his life, the tenant 
for term of life during his life, and the o'iher joint-tenant which did 
not let, are tenants in common. And upc*n this case a question may 
arise ; as in such case, admit that the lessor hath issue and die, 
living the other joint-tenant his companioi i, and living the tenant for 
life, the question may be this. Whether^ the reversion of the moiety 
which the lessor hath shall descend to the issue of the lessor, or that 
the other joint tenant shall have this reversion by the survivor ? 
Some have said in this case, that the other joint-tenant shall have 
this reversion by the survivor ; and their reason is this, scil. That 
when the joint-tenants were jointly seised in fee simple, &c., although 
that the one of them make an estate of that which to him belongeth 
for term of his life, and although that he hath severed the freehold 
of this which to him belongs by the lease, yet he hath not severed 
the fee simple, but the fee simple remains to them jointly as it 
was before. And so it seemeth to them» that the other joint- 
tenant which surviveth shall have the reversf on bv the survivor, &c. 
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And others have said the contrary, and this is their reason, scil. 

That when one of the joint-tenants leaseth that which to him be- 

kmgeth to another for term of his life, by such lease the freehold 

18 severed from the jointure. And by the same reason the reversion 

which is depending upon the same freehold is severed from the 

jointure. Also, if the leesor had reserved to him an annual rent 

upon the lease, the lessor only should have had the rent, &c. the 

which is a proof, that the reversion is only in him, and that the 

other hath nothing in the reversion, &c. Also, if the tenant for 

term of life were impleaded, and maketh default, after default, the 

lessor shall be oply received for this, to defend his right, and his 

companion in this case in no manner shall be received, the which 

proveth the reversion of the moiety to be' only in the lessor : and 

80 by consequent, if the lessor dieth hving the lessee for term of 

life, the reversion shall descend to the heir of the lessor, and shall 

not come to the other joint-tenant by the survivor, Ideo qutere. But 

in this case if that joint- tenant which hath the freehold hath issue 

and dies, hving the lessor and the lessee, then it seemeth that the 

aame issue shall have this moiety in demesne, and in fee by descShty 

for that a freehold cannot, by nature of jointure, be annexed to a 

reversion, &c. And it is certain, that he which leased was seised 

of the moiety in his demesne as of fee, and none shall have any 

jointure in his freehold, therefore this shall descend to his issue, &c. 

^ed quiere. 

NoTB. — Upon this section. Lord Coke (191 b., [a]) says : " When 

Xatdeton itaketh a question, and sheweth the reason on both sides, 

"Hie latter is ever his own, and the better. But time hath made this 

^iiestion without question ; for now all agree that the jointure is 

Severed for the time, according to the latter opinion here set down in 

Xjittleton, whose reasons are unanswerable." It should be observed 

'^liat the case put by Littleton supposes the joint-tenant to let his 

estate for his own life only : for if he let it for a longer term than for 

liis own life, or if he let it for the life of any other person, it is a 

forfeiture. 4 Leonard, 236. See on the above section 3 Barton's 

Eem. Convey, 465 ; Cruise's Dig. tit. XVIII., ch. 2. s. 14 ; Bythew. 

l^ote (a) to Noy's Max. p. 80 ; Butler's Note (1 ) to Co. Litt. 192 a.; 

Comyn's Dig. tit. " Estates" (K. 5). 



SscT. CCCIII. If one of two joint- tenants leases for his life, and 
the lessor dies during the life of the lessee and of his co-joint tenant, 
the joint tenancy is severed; so it is if the joint-tenant having the free- 
hold dies, living the lessor and lessee. ^-^But if it be so that the law in 
this case be such, that if the lessor die hving the lessee, and hving the* 
other joint-tenant which hath the freehold of the other moiety, that 



130 Littleton's tenures. Sects. 304, 305.] 

the reversion shall descend to the issue of the lessor, then is the jointure 
and title which any of them may have by the survivor, and the right 
of the jointure taken away, and altogether defeated for ever. In the 
same manner it is, if that joint-tenant which hath the freehold die, 
living the lessor and the lessee, if the law be so as his freehold and 
fee which he hath in the moiety shall descend to his issue, then the 
jointure shall be defeated for ever. [3 Barton's Elem. Convey. 
465. 466.] 



Sect. CCCIV. If one of three joint-tenants release to one of his 
co-tenants, that part is held in common with the third tenant. — And, if 
three joint-tenants be, and the one release by his deed to one of his 
companions all the right which he hath in the land, then hath he, to 
whom the release is made, the third part of the lands by force of the 
said release, and he and his companion shall hold the other two parts 
in jointure. And as to the third part which he hath by force of 
the release, he holdeth that third part with himself and his companion 
in' common. [Comyn's Dig. tit. " Estates " (K. 2) ; Sect. 294 ; 
6 Coke's Rep. 79 a.] 

Note. — ^The proper mode of conveyance from one joint-tenant to 
another, and the most effectual to sever the joint tenancy, either of 
the whole or part of the immediate freehold of lands, is a release 
(2 Saund. 97) ; Hvery, or what is equivalent to it, not being 
necessary, because each has a seisin in every part and the whole peir 
my et per tout. (Sect. 288 ; Hawk. Abr. Co. Litt. 27 f, 7th edit.) 
But as tenants in common have only a privity between them in 
possession, and not in estate (Co. Litt. 169 a.), they cannot release 
to each other the immediate freehold of lands, without previously 
creating an estate capable of enlargement by release, as by a bargain' 
and sale for years. Co. Litt. 200 b. ; Bacon's Abr. tit. " Joint- 
tenants " ; Gilb. Ten. 73 ; Hawk. Abr. Co. Litt. 365 ; 6 Jarman's 
Convey, by Sweet., 588, 589. 



Sect. CCCV. How Releases enure. To pass the estate. — And it 
is to be observed, that sometimes a deed of release shall take efiect, 
and enure to put the estate of him which makes the release to him to 
whom the release is made, as in the case aforesaid, and also, as if a 
joint estate be made to the husband and wife, and to a third person, 
and the third person release all his right which he hath to the 
husband, then hath the husband the moiety which the third had, 
and the wife hath nothing of this. And if in such case the third 
release to the wife, not naming the husband in the release, then 
hath the wife the moiety which the third had, &c., and the husband 
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hath nothing of this, but in right of his wife, because that in this 
case, the release shall enure to make an estate to whom the release 
is made, of all that which belongeth to him which maketh the release, 
&c. [See 2 Shepp. Touchst. 324, et seq. ; Perkins, s. 84. See post 
chap. ** Releases," for more concerning Releases.] 



Sect. CCCVI. Release enuring to pass the right, — And in some 
case a release shall enure to put all the right which he who maketh 
the release hath to him to whom the release is made. As if a man 
seised of certain tenements is disseised by two disseisors, if the 
disseisee by his deed release all his right, &c., to one of the disseisors, 
then he to whom the release is made shall have and hold all the 
tenements to him alone, and shall oust his companion of every 
occupation of this. And the reason is, for that the two disseisors 
were in against the law, and when one of them obtaineth the release 
of him which hath right of entry, &c., this right in such case shall 
vest in him to whom there lease is made, and he is in like phght, as 
if he which hath the right had entered and enfeoffed him, &c. And 
the reason is, for that he which before had an estate by wrong, 
scilicet f by disseisin, &c., hath now by the release a rightful estate. 
fSee Mr. Atherley*s Note (o) to Touchstone, 337, who thinks that 
^e release would enure to the benefit of both the disseisors. See 
Po^e, sects. 472, 522.] 



Sect. CCCVII. Release enuring by way of extinguishment, — ^And 
^ eome case a release shall enure by way of extinguishment, and in 
•^ot case such release shall aid the joint- tenant to whom the release 
^^s not made, as well as him to whom the release was made. As if 
* iK^an be disseised, and the disseisor makes a feoffment to two men in 
*^^» if the disseisee release by his deed to one of the feoffees, this 
'^lease shall enure to both the feoffees, for that the feoffees have an 
^tiate by the law, scilicet, by feoffment, and not by wrong done to 
*^3^, &c. [See sect. 472 ; Co. Litt. 276 a. ; Comvn's Dig. tit. 
" Please" (B. 4).] 



Sect. CCCVIII. Release to tenant for life, enures for benefit of 

^^^ntdnder-man, — In the same manner it is, if the disseisor maketh a 

^^^se to a man for term of his life, the remainder over to another in 

^^, if the disseisee release to the tenant for term of life all his 

'^ght, &c., this release shall enure as well to him in the remainder, 

^ to the tenant for term of life. And the reason is, for that the 
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tenant for life comcth to his estate by course of law, and therefore 
this release shall enure and take effect by way of extinguishment of 
the right of him which releaseth, &c. And by this release the 
tenant for Ufe hath no ampler nor greater estate than he had before 
the release made him, and the right of him which releaseth is alto- 
gether extinct. And in as much as this release cannot enlarge the 
estate of the tenant for life, it is reason that this release shall enure 
to him in the remainder, &c. [Sect. 478 ; Co. Litt. 276 a. ; Comyn's 
Dig. tit. Release (B. 6).] 



CCCIX. Alienee of coparcener is tenant in common with other par- 
cener, — ^Also, if two parceners be, and the one alieneth that which to 
her belongeth to another, then the other parcener and the alienee 
are tenants in common. [2 Black. Com. 192; 1 Steph. Com. 
324.] 



Sect. CCCX. Tenancy in common may he hy prescription, — Also, 
note, that tenants in common may be by title of prescription, as if 
the one and his ancestors, or they whose estate he hath in one moiety 
have holden in common the same moiety with the other tenant 
which hath the other moiety, and with his ancestors, or with those 
whose state he hath undivided, time out of mind of man. And 
divers other manners may make and cause men to be tenants in 
common, which are not here expressed, &c. [Co. Litt. 188, b. 12, 
Law Journ. N. S. Ex. 220.] 



Sect. CCCXI. Tenants in common may have in some instance^ a 
joint action, and in other instances several actions, — Also, in some 
cases tenants in common ought to have of their possession several 
actions, and in some cases they shall join in one action. For if two 
tenants in common be, and they be disseised, they must have had 
[formerly] two assises, and not one assise ; for each of them ought 
to have had one assise of his moiety, &c. And the reason is, for 
that the tenants in common were seised, &c., by several titles. But 
otherwise it is of joint-tenants ; for if twenty joint-tenants be, and 
they be disseised, they should have had in all their names but one 
assise, because they have but one joint title. [Comyn*s Dig. tits. 
"Abatement" (E. 9, 10) and "Estates" (K. 8); Co. Litt. 189 a., 
195 b., 197 b.] 

Note. — The writ of assise is abolished with other real actions by 
3 & 4 WiU. 4, c. 27, s. 36. 
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Skct. CCCXII. If o'm of three joint 'tenanis release , the two others 
must have had a Joint and a several assize. — Also, if three joint- 
tenants be, and one release to one of his fellows all the right which 
he hath, &c., and after the other two be disseised of the whole, &c., 
ID this case the two others should [J^ormerli/'] have had several 
assises, &c., in this manner, sciL they should have had in both their 
names an assise of the two parts, &c., because the two parts they held 
jointly at the time of the disseisin. And as to the third part, he to 
whom the release was made, ought to have had of that an assise in 
his own name, for that he (as to the same third part) is thereof 
tenant in common, &c., because he cometh to this third part by force 
of the release, and not only by force of the jointure. [Sects. 304, 
811 ; Perkins, 19 a.] 



Sbct. CCCXIII. In actions respecting the realty, there is a dif- 
ference between parceners in hy divers descents, and tenants in common, 
— ^Also, to the suing of actions which touch the realty, there be 
diversities between parceners which are in by divers descents, and 
tenants in common. For if a man seised of certain land in fee hath 
issue two daughters and dieth, and the daughters enter, &c., and 
each of them hath issue a son, and die without partition made between 
them, by which the one moiety descends to the son of the one 
parcener, and the other moiety descends to the son of the other 
parcener, and they enter and occupy in common and be disseised, in 
this case they should have had in their two names one assise [when it 
existed] and not two assises. And the cause is, for that albeit they 
come in by divers descents, &c., yet they are parceners, and a writ 
of partition I formerly'] lay between them. And they are not 
parceners, having regard or respect only to the seisin and possession 
of their mothers, but they are parceners rather, having respect to 
the estate which descended from their grandfather to their mothers, 
for they cannot be parceners, if their mothers were not parceners 
before, &c. And so in this respect and consideration, scil. as to the 
first descent which was to their mothers, they have a title in par- 
cenary, the which makes them parceners. And also they are but as 
one heir to their common ancestor, scil. to their grandfather, from 
^hom the land descended to their mother. And for these causes, 
before partition between them, &c., they should have had one assise, 
although they come in by several descents. [Dyer, 368 a. ; Co. 
Litt. 164 a. ; Comyns Dig. tits. "Abatement" (E. 8) and " Par- 
cener" (A. 5) ; 5 Modern Rep. 141 ; Carthew, 364 ; Bacon's Abr. 
tit. "Coparceners" (B.)] 



Sbct. CCCXIV. Tenants in common must not join in an avowry 

s 
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except for an entire and indivisible thing, — ^Also, if there be two 
tenants in common of certain lands in fee, and they give this l^uid 
to a man in tail, or let it to one for term of life, rendering to them 
yearly a certain rent, and a pound of pepper, and a hawk or a horse, 
and they be seised of this service, and afterwards the whole rait 
is behind, and they distrain for this, and the tenant maketh rescous. 
In this case as to the rent, and pound of pepper, they should have 
had two assises, and as to the hawk or the horse but one assise. 
And the reason why they should have had two assises as to the rent 
and pound of pepper is this, insomuch as they were tenants in com- 
mon in several tiUes, and when they made a gift in tail or lease for 
life, saving to them the reversion, and rendering to them a certain 
rent, &c., such reservation is incident to their reversion ; and for 
that their reversion is in common, and by several titles, as their 
possession was before the rent and other things which may be 
severed, and were reserved unto them upon the gift, or upon the 
lease, which are incidents by the law to their reversion, such things 
so reserved were of the nature of the reversion. And in as much as 
the reversion is to them in common by several titles, it behoyeth tj^at 
the rent and the pound of pepper, which may be severed, be to th^m 
in common, and by several titles. And of this they should hayC 
had two assises, and each of them in his assise should have made h^s 
plaint of the moiety of the rent, and of the moiety of the pound o f 
pepper. But of the hawk or of the horse, which cannot be severe^* 
they should have had but one assise, for a man could not make a 
plaint in an assise of the moiety of a hawk, nor of the moiety of a 
horse, &c. In the same manner it is of other rents and of other 
services which tenants in common have in gross by divers titles, &c. 
[See s. 316, 317; Perkins, 22 b.; 5 Term Rep. 249; Co. Litt. 
197 b. ; 2 Ventris, 214 ; Bacon's Abr. tit. ** Joint-tenants " (H. 1) ; 
2 Wilson, 232; CuUey v. Spearman, 2 H. Black. 386]. 



Sect. CCCXV. In what actions tenants in common must join. — 
Also, as to actions personal, tenants in common may have such 
action personal jointly in all their names, as of trespass, or of offences 
which concern their tenements in common, as for breaking their 
houses, breaking their closes, feeding, wasting, and trampling down 
their grass, cutting their woods, for fishing in their piscary, and such 
like. In this case tenants in common shall have one action jointly, 
and shall recover jointly their damages, because the action is in the 
personalty, and not in the realty, &c. [Co. Litt. 198 a. ; 1 Salkeld, 
4 ; Carthew, 289 ; Culley v. Spearman, 2 H. Black. R. 386]. 
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Sbct. CCCXVI. Joint action of debt hy tenants in common for rent 
on lease by them. — Also, if two tenants in common make a lease of 
their tenements to another for term of years, rendering to them a 
certain rent yearly during the term, if the rent be behind, &c., the 
tenants in common shall have an action of debt against the lessee, 
and not divers actions, for that the action is in the personalty. 
[Sect. 314; Addison on Contracts, 272; 2 Jurist, 892; 2 Black. 
Com. 194; 4 Bing. N. C. 781; 5 Bam. and Aid. 850; 1 Bing. 
N. C. 713]. 



Skct. CCCXVII. In avowry, tenants in common must sever, — But 
in an avowry for the said rent, they ought to sever, for this is in 
the realty, as the assise is above. [Com. Dig. tit. Abatement (E. 10); 
sect. 314 ; 5 Term Rep. 249; 1 M*CleD. and Young, 107 ; Coote's 
Landl. and Ten. 430]. 



Sbct. CCCXVIII. Tenants in common may make partition, — Also, 
tenants in common may well make partition between them if they 
will, but they shall not be compelled to make partition by the law ; 
but if they make partition between themselves by their agreement 
and consent, such partition is good enough, as is adjudged in the 
Book of Assises. 

Notb. — By 31 Hen. 8, c. 1. and 32 Hen. 8. c. 32, tenants in 
common are compellable to make partition, which is enforced in 
equity. See sect. 290 ; Co. Litt. 169 a. [s] ; Booth on Real Actions, 
244 ; Bythew. Note (d) to Noy's Max. p. 74.] 



Sbct. CCCXIX. Tenants in common may be of chattels real and 
personal, — Also, as there be tenants in common of lands and tene- 
ments, &c., as aforesaid, in the same manner there be of chattels 
1^ and personals. As if a lease be made of certain lands to two 
men for term of twenty years, and when they be of this possessed, 
the one of the lessees grant that which to him belongeth to another 
during the term, then he to whom the grant is made and the other 
«Wl hold and occupy in common. [2 Black. Com. 192 ; 2 Steph. 
Com. 76.] 



Sect. CCCXX. If one of two Joint guardians in chivalry granted 
to right to another, the latter and the other Joint guardian had the 
^'^iiii^ in common, — Also, if two have jointly the wardship of the 
^^ and land of an infant within age, and tiie one of them grant 
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to another that which to himself helongeth of the same ward, then 
the grantee, and the other which did not grant, shall have and hold 
this in common, &c. 

Note. — Guardianship in socage cannot be granted. See ante, 
sect. ] 25, and note. 



Sect. tlCCXXI, If one of two joint owners of chattels grant his 
share to a third person, the latter and the other joint owner shall hold in 
common, and then there is no .survivorship. — In the same manner it is 
of chattels personals. As if two have jointly by gift or by buying, 
a horse or an ox, &c., and the one grant that which to him belongs 
of the same horse or ox to another, the grantee, and the other 
which did not grant,, shall have and possess such chattels personal in 
common. Aud in such cases, where divers persons have chattels 
real or personal in common, and by divers titles, if the one of them 
dieth, the others which survive shall not have this as survivor, but the 
executors of him which dieth shall hold and occupy this with them 
which survive, as their testator did or ought to have done in his life- 
time, &c., because that their titles and rights in this were several, &c. 
[Man. and Ryl. 516; Coote's Landl. and Ten. 432; Sect. 281; 
2 Steph. Com. 77.] 



Sect. CCCXXII. One tenant in common for years may have an 
ejectment against his co-tenant for ousting him. — Also, in the case 
aforesaid, as if two have an estate in common for term of years, &c., 
the one occupy all, and put the other out of possession and occupa- 
tion, he which is put out of occupation shall have against the other 
A writ of ejectione frmtB of the moiety, &c. [Comyn's Dig. tit. 
Estates (K. 8) ; 1 Salkeld, 392 ; 7 Modern R. 39 ; *1 East, 568 ; 
Doe V. Prosser, Cowper, 217; 3 Wilson, 118; Selw. Nisi Prius, 
tit. " Ejectment ;" Doe v. Horn, 3 Mees. and Wels. 333 ; 5 Id. 
564, S. C. ; 5 Jurist, 21 ; 2 Preston's Abstracts, 78. See also 
3&4 Will.4,c. 27, s. 12.] 



Sect. CCCXXIIT. One tenant in common cannot, in general, main' 
tain trespass against his co-tenant, — In the same manner it is where 
two hold the wardship of lands or tenements during the nonage of 
an infant, if the one oust the other of his possession, he which is 
ousted might [/orwe?7y] have had a writ of ejectment de gard of the 
moiety, &c., because that these things are chattels reals, and may be 
apportioned and severed, &c., but no action of trespass fvidelicetj, 
Quare clausum sunm fregit, et herbam suam, SfC, conculcavit, et coji- 
sumpsit, BiC et hujusmodi actiones, SfC, the one cannot hqve against 
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the other^ for that each of them may enter and occupy in common, 
&c., per my et per tout, the lands and tenements which they hold in 
common. But if two be poas.essed of chattels personals in common 
by divers titles, as of a horse, an ox, or a cow, &c., if the one take 
the whole to himself out of the possession of the other, the other 
hath no other remedy but to take this from him who hath done to 
him the wrong to occupy in common, &c., when he can see his time, 
&c. In the same manner it is of chattels reals, which cannot be 
severed, as in the case aforesaid, where two be possessed of the 
wardship of the body of an infant within age, if the one taketh the 
infant out of the possession of the other, the other hath no remedy 
by an action by the law, but to take the infieint out of the possession 
of the other when he sees his time. [Co. Litt. 200 a. b. ; 1 Taunt. 
245 ; 8 Barn, and Cres. 257 ; Selw. Nisi Prius, tit. " Trespass ;" 
Cro. Eliz. 157.] 

NoTK. — ^An action of trespass for mesne profits may be brought 
by one tenant in common, who has recovered in ejectment against 
his companion. Goodtitle v. Tombs, 3 Wilson, 118. So if one 
tenant in common destroy the chattels held in common, the other 
tenant in common may maintain trespass or trover against him. 
4 East, 121; Selw. Nisi Prius, tit. "Trover;" 1 Taunt. 245; 
BoUer's N. P. 35. 

As to the latter portion of the above section, see Gilbert v. 
Schwenck (9 Jurist, 693), where it was held that joint testamentary 
guardians are like trustees, and that, therefore, where one of two 
testamentary guardians brought an action of trespass against his 
companion, alleging that the infant was his servant, and that the 
defendant forcibly took him out of his possession, per quod servitium 
amisit, the action was sustainable. 



Sect. CCCXXIV. In pleading a freehold, seisin must be alleged; 
if a leasehold, then possession must be alleged. — ^Also, when a man 
will show a feoffment made to him, or a gift in tail, or a lease for 
life of any lands or tenements, there he shall say, by force of which 
feofbient, gift, or lease, he was seised, &c., but where one will plead 
a lease or grant made to him of a chattel real or personal, there he 
shall say, by force of which he was possessed, &c. [Sect. 10 ; 
Comyn's Dig. tit. "Pleader" (C. 35); 1 Saund. 331, 256; Co. 
Litt.'l7a. ; 1 Shower, 106.] 



CHAP, v.— ESTATES UPON CONDITION. 

Sect. CCCXXV. Conditions are in deed, or in law — Entry for 
non-payment of rent, — Estates which men have in lands or tenements 
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upon condition, are of two sorts, viz., either they have estate upon 
condition in deed, or upon condition in law, &c. Upon condition in 
deed is, as if a man by deed indented enfeoffs another in fee simple, 
reserving to him and his heirs yearly a certain rent, payable at one 
feast or divers feasts per annunif on condition that if the rent be 
behind, &c., that it shall be lawful for the feoffor and his heirs into 
the same lands or tenements to enter, &c. And if it happen that 
the rent be behind by a week after any day of payment of it, or by 
a month after any day of payment of it, or by half a year, &c., that 
then it shall be lawfid to the feoffor and his heirs to enter, &c. In 
these cases, if the rent be not paid at such time, or before such time 
limited and specified within the condition comprised in the indenture, 
then may the feoffor or his heirs enter into such lands or tenements, 
and them in his former estate to have and hold, and the feoffee quite 
to oust thereof. And it is called an estate upon condition, because 
that the estate of the feoffee is defeasible, if the condition be not per- 
formed, &c. [2 Black. Com. 154 ; 1 Steph. Com. 278.] 

Note. — See as to the origin of the doctrines of conditions, Butler's 
Note to Co. Litt. 201 a., n (1). Care must be taken to distinguish 
between conditions, remainders, and conditional limitations, as to 
which see Co. Litt. 203 b., n. (1) ; 2 Black. Com. 155 ; 1 Steph. 
Com. 278 ; 2 Fonbl. Treat. Equity, 89 ; 6 Peterdorff's Abr. 36. 

Conditions are either precedent or subsequent, but no technical 
words are required, for the same words may indifferently make either 
according to the intent of the person who creates it. Corny n*s Dig. 
tit. " Condition'* (B. 1) ; Cruise's Dig. tit. XJII., chap. 1 ; 2 Pres- 
ton on Abst. 187, 188; Shepp. Touchst. ch. 6; Co. Litt. 224 a., 
n. (2;, 237 a., n. (1). 264 b., n. (2), 310 b., n. (1) ; Edwards v. * 
Hammond, 3 Levinz, 132 ; Robinson v. Comyns, Cas. temp. Tal- 
bot, 164 ; 1 Term. Rep. 645 ; 2 Bos. and Pull. 295 ; 2 Black. Com. 
154 ; 1 Steph. Cora. 277 ; Wynne v. Wynne, 2 Scott, N. R. 278 ; 
2 Man. and Gran. 8, S. C. 

It must be borne in mind that in all cases of a subject, where an 
estate is upon condition to be void for non-payment of rent, the con- 
dition will not be broken, and there will consequently be no right of 
re-entry, if the rent be not demanded. The demand must be of the 
precise sum due, and on the last day appointed for payment a reason- 
able time before sun set. Comyn's Dig. tit. Rent (D, 3 — 7) ; Co. 
Litt. 201 b. ; Doe v. Wandlass, 7 Terra. Rep. 117 ; Selw. N. P. tit. 
-Ejectment;" 1 Will. Saund. 287 n. (16); 7 East, 363. The 
parties may, however, agree that no demand shallbe made, and then 
it is not necessary. 2 Barn, and Cres. 490 ; 5 Coke's Rep. 40 ; 
Doug. 477. 



Sect. CCCXXVI. Entry till satisfaction on gifts in tail, leases^, S(C, 
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— In the same manner it is, if lands be given in tail, or let for term 
of life or for years, upon condition, &c. [See sect. 325, and note]. 



Sect. CCCXXVII. Entry on breach of condition may be till the 
feoffor be satisfied, SfC. — But where a feoffment is made of certain 
lands reserving a certain rent, &c., upon such condition, that if the 
rent be behind, that it shall be lawful for the feoffor and his heirs to 
enter, and to hold the land until he be satisfied or paid the rent 
behind, &c., in this case, if the rent be behind, and the feoffor or his 
heirs enter, the feoffee is not altogether excluded from this, but the 
feoffor shall have and hold the land, and thereof take the profits, 
until he be satisfied of the rent behind ; and when he is satisfied, 
then may the feoffee re-enter into the same land, and hold it as he 
held it before. For in this case the feoffor shall have the land, but 
in manner as for a distress, until he be satisfied of the rent, &c., 
though he take the profits in the meantime to his own use, &c. 
[Gomyn's Dig. tit. " Condition " (O. 3) ; Co. Litt. 203 a. ; Corbet's 
Case, 4 Coke's Rep. 82: 1 Saund. Rep. 112; 1 Siderfin, 344; 
6 PetersdorTs Abr. 77, 78]. 

NoTK. — Formerly nice distinctions were taken in the construc- 
tion of such conditions, and it was sometimes held that the profits 
should not go in satisfaction of the rents, but should be as a penalty 
(Comyn's Dig. tit: " Condition " (O. 3) ; Co. Litt. 203), but this 
distinction was never admitted in equity, which will always make 
the lessor account to the lessee for the profits of the estate during 
the time of his being in possession. Co. Litt. 203 a. n (3). 



Sect. CCCXXVIII. The words '* upon condition '* make an estate 
upon condition. — Also, divers words (amongst others) there be, 
which by virtue of themselves make estates upon condition ; one is 
the word (sub conditionej : as if A. enfeoff B. of certain land, to have 
and to hold to the said B. and his heirs, upon condition that the 
said B. and his heirs do pay or cause to be paid to the aforesaid A. 
and his heirs yearly such a rent, &c. In this case, without any 
more saying, the feoffee hath an estate upon condition. [2 Black. 
Com. 155 ; 1 Steph. Com. 279 ; Comyn's Dig tit. " Condition " 
(A. 2); Burton's Comp. pi. 25 ; 3 Barton's Elem. Convey. 260; 
1 Bacon's Abr. 630 ; 10 Coke's Rep. 42 a. ; 6 Petersdorff's Abr. 67]. 



Sect. CCCXXIX. The words " provided always " and " so that " 
make an estate upon condition, — Also, if the words were such, 
"Provided always," that the aforesaid B. do pay, or cause to be paid, 
to the aforesaid A., such a rent, &c., or these, ** so that," the said 
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B. do^ pay, or cause to be paid, to the said A., such a rent, &c., in 
these cases without more sayiog, the feoffee hath but an estate upon 
condition ; so as, if he doth not perform the condition, the feoffor 
and his heirs may enter, &c. [Burton's Comp. pi. 25 ; 1 Steph. 
Com. 279 ; 3 Barton's Elem. Convey. 260 ; 2 Coke's Rep. 71 b. ; 
Cro. Car. 128; Moor, 707; 6 PetersdorTs Abr. 37]. 



Sect. CCCXXX. There are other words of condition : as, ** if it 
happen" iffoUotved by power of entry. — Also, there be other words 
in a deed which cause the tenements to be conditional. As if upon 
such feoffment a rent be reserved to the feoffor, &c., and afterwards 
these words are put into the deed, " That if it happen that the afore- 
said rent be behind in part or in all, that then it shall be lawful for 
the feoffor and his heirs to enter, &c." This is a deed upon con- 
dition. [See next section ; PoUexfen, 75 ; Comyn's Dig. tit. 
" Condition " (A. 2) ; 2 Black. Com. 155 ; 6 Petersdorff's Abr. 37]. 



Sect. CCCXXXI. TJie words "if it happen" require to be followed 
by a power of entry, but the other words of condition do not. — But 
there is a diversity between these words '* si coniingat^* <^c., and the 
words next aforesaid, &c. For these words '* si contingat,** SfC, are 
naught worth to such a condition, unless it has these words following, 
" That it shall be lawful for the feoffor and his heirs to enter," &c. 
But in the cases aforesaid, it is not necessary by the law to put such 
clause, scilicet, " that the feoffor and his heirs may enter," &c., 
because they may do this by force of the words aforesaid, for that 
they contain in themselves a condition, scilicet, that the feoffor and 
his heirs may enter, &c., yet it is commonly used in all such cases 
aforesaid, to put the clause in the deed, scilicet, '* if the rent be 
behind, &c., that it shall be lawful to the feoffor and his heirs to 
enter," &c. And this is well done, for this intent, to declare and 
express to the common people, who are not learned in the law, of the 
manner and condition of the feoffment, &c. As if a man seised of 
land, letteth the same land to another by deed indented for term of 
years, rendering to him a certain rent, it is used to be put into the 
deed, that if the rent be behind at the day of payment, or by the space 
of a week or a month, &c., that then it shall be lawful to the lessor 
to distrain, &c., yet the lessor may distrain of common right for the 
rent behind, &c., though such words were not put into the deed, 
&c. [See on this latter part, sects. 213, 214, and notes]. 



Sect, CCCXXXII. The term " Mortgage " explained. — ^Item, if a 
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feoffment be made upon such condition, that if the feoffor pay to the 
feoffee at a certain day, &c., £40 of money, that then the feoffor 
may re-enter, &c., in this case the feoffee is called tenant in rnort** 
gage, which is as much as to say in French as mortgage^ and in 
Latin mortuum vadium. And it seemeth that the cause why it is 
ooUed mortgage is, for that it is doubtful whether the feoffor 'will 
pay at the day limited such sum or not : and if he doth not pBy» 
then the land which is put in pledge upon condition for the payment 
of the money, is taken from him for ever, and so dead tp him upon 
condition, &c. And if he doth pay the money, then the pledge ia 
dead as to the tenant, &c. 

Note. — ^The subject of mortgage is a very extensive one, and 
tiiere are separate treatises thereon : as, Coote's, Powell's by Co- 
ventry, and the 5th volume of Jarman's Conveyancing, by Sweet, 
See also Co. Litt. 205 a., n. (1), 208 b., n. (1); 2 Black. Com, 
157 ; Burton's Comp. chap. 8, sect. 2 ; 3 Preston on Abstracts^ 
289 ; I Steph. Com. 282 ; 3 Barton's Elera. Convey. 299. 

Although it is true, as stated by Littleton, that at law the land i$ 
forfeited for non-payment of the mortgage money at the time agreed 
on (Co. Litt. 210 ; 5 Coke's Rep. 96, 115), yet in equity, the mort- 
gagor is still looked on as the owner, and his interest is styled nqi 
equity of redemption. The mortgagee is considered as holding tb# 
lands only as a pledge or security for payment of the money. A 
mortgage in fee is considered in equity as personal estate, Uioug^ 
the legal estate vests in the heir in point of law. Co. Litt. 
205 a., n. (1). 

Littleton speaks of a mortgage by a feoffment, but smce his time 
it has become usual to effect the security by a lease and release, or 
bargain and sale, or by demising the land for a long term of years ; 
and instead of having a condition for making void the conveyance or 
demise on payment of the debt, an agreement is inserted, that the 
mortgagee shall reconvey the estate on payment at the appointe4 
time. 5 Jarman's Convey, by Sweet, 80. Sometimes, indeed, the 
mortgage deed provides, that on payment of the debt on the pre- 
scribed day the deed shall be void ; and in such case, if the money 
is paid or tendered on the day, the estate ceases, and no assurance 
by the mortgagee is necessary. 



Sect. CCCXXXIII. Mortgage in tail, for life or years. — ^Also, t» 
a man may make a feoffment in fee in mortgage, so a man may make 
a gift' in tail in mortgage, and a lease for term of life, or for term of 
years in mortgage. And all such tenants are called tenants in 
mortgage, according to the estates which they have in the land, &c. 

Note.*— As to mortgages by tenants in tail, see 5 Jarman-s Con^ 
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rey. by Sweet, p. 209 ; Burtoa's Comp. p. 541, note hf Cooper;' 
3 & 4 Wai. 4, c. 74. 88. 21, 38, the effect of the former of wUehis, 
that if a tenant in tail, by a conveyance inrolled, makes a moitgage 
la fee, with a proviso for redemption - in the common form, he is 
thenoefordi eqoitable owner in fee simple subject to the mortgage ; 
but if he makes a mortgage for a thousand years, the entail s ohsistB 
in the equity of redemption in the term no less than in the l^al in- 
hentinoe in fee expectant thereon, which, of course, the mortgage 
does not reach. See Hayes's Introd. to Convey. 626, note to 4th 
edit. 



SsCT. CCCXXXIV. Payment by heir of mortgagor ai ike day 
ft good, though heir not mentioned in mortgage deed. Bui m Hrmnger 
emmot make a valid payment to save the condition. — Also, if a feoff- 
ment be made in mortgage upon condition, that the feoffor shall pay 
siidi a sum at such a day, &c., as is between them by their deed 
indented, agreed and limited, although the feoffor dieth before the 
day of payment, &c., yet if the heir of the feoffor pay the same som 
of money at the same day to the feoffee, or tender to him the momey, 
and the feoffee refuse to receive it, then may the heir enter into the 
land ; and yet the condition is, that if the feoffor shall pay such a 
sum at such a day, &c., not making mention in the condition of any 
payment to be made by lus heir, but for that the hdr hath interest 
of right in the condition, &c., and the intent was but that the 
money should be paid at the day assessed, &c., and the feoffee hath 
no more loss if it be paid by the heir, than if it were paid by the 
father, &c., therefore if the heir pay the money, or tender the money 
at the day limited, &c., and the other refuse it, he may enter, &c. 
But if a stranger of his own head, who hath not any interest, &c., 
will tender the aforesaid money to the feoffee at the day appmnted, 
the feoffee is not bound to receive it. [6 Petersdorff*s Abr. 63, 64 ; 
1 Roll's Abr. 420, /. 45 ; Equity Cas. Abr. 107 ; Strange, 129.] 

NoTB. — As in Littleton's time, mortgages were made by feoffment 
with livery, an immediate freehold estate was vested in the mort- 
gagee. (See ante, p. 35.) But as feoffments are not now in use 
in mortgages (note to sect. 332), it is customary to insert a clause 
in the deed that until default is made in payment of the mortgage 
money, and interest on the day named (usually six months after the 
execution of the mortgage), the mortgagor shall continue in posses- 
sion of the mortgaged premises. This was formerly (see Wilkinson 
V. Hall. 4 Scott, 301 ; 3 Bing. N. C. 508) held to be a re^demise, 
and it should seem correctly so. (See Sheppard's Touch, p. 272, 
8th edit. ; Bacon's Abr. tit. Leases (K.) ; 1 Week. Law Mag. 33— 
86.) But it has since been held in different cases to be a mere 
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covenant and not a re-demise. (Doe v. Lightfoot, 8 Mees. and W. 
553 ; 5 Jurist, 996, S. C. ; Doe v. Day, 2 Gale and Davis. 757 ; 
2Adol.andEU. N. S. 147; 12 Law Journ. N. S.,.Q. B. 86, S. C; 
Doe V. Lightfoot, 8 Mees. and Wels. 553 ; 5 Jurist, 996, S. C.) 
See, however, Wheeler v. Montefiore, 1 Gale and Dav. 493 ; 6 Jur. 
299, S. C, and Doe v. Goldwm, 2 Adol. and Ellis, N. S. 143. If 
payment he made at the day, or at any future time hefore the mort- 
gagee has taken possession, no re-entry is required, as was necessary 
on a mortgage hy feoffment. 



Sect. CCCXXXV. On mortgage by feoffment, if tender of the 

money was made at the dag, and refused, the feoffee had no remedy at 

the common law to have his money, — ^And be it remembered that in 

such case, where such tender of the money is made, &c., and the 

ieofiee refuse to receive it, by which the feoffor or his heirs enter, 

&c., then the feoffee hath no remedy by the common law to have 

this money, because it shall be accounted his own folly that he 

refdsed the money, when a lawful tender of it was made unto him. 

CSee sect. 338.] 

Note. — In modem mortgages there is generally inserted a 
ocvenant to pay the money, and frequently a separate bond or war- 
s~«nt of attorney is given; so that though the mortgagee should 
arefdse his money as above stated, yet he could sue the mortgagor for 
tilie money, the latter being bound to plead the tender with an allega- 
"^ion of tout temps prist, and to pay the amount into court on his 
I^lea. Co. Litt. 207 a. 



Sect. CCCXXXVI. On feoffment upon condition that the feoffee 
jDoy to feoffor a certain sum at a certain day, a second feoffee may ten- 
tier the money, or the first feoffee may notwithstanding the subsequent 
/eoffment. — ^^so, if a feoffment be made on this condition, that if the 
feofiee pay to the feoffor at such a day between them limited, 
a£20, then the feoffee shall have the land to him and to his heirs ; 
and if he fail to pay the money at the day appointed, that then it 
shall be lawful for the feoffor or his heirs to enter, &c., and after- 
wards, before the day appointed, the feoffee sell the land to another 
and of this Haketh a feofiment to him ; in this case, if the secdnd 
feoffee will tender the sum of money at the day appointed to the 
feoffor, and the feoffor refuseth the same, &c., then the sel;ond 
feoffee hath an estate in the land clearly without condition. And the 
reason is, for that the second feoffee hath an interest in the cijndition 
for the safeguard of his tenancy. And in this case it ^ems that if 
the first feoffee, after such sale of the land, will tender the money at 
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the day appointed, &c., to the feoffor, this shall be good enough for 
the safeguard of the estate of the second feoffee, because the first 
feoffee was privy to the condition, and so the tender of either of them 
two is good enough, &c. [6 Petersdorff's Abr. 63; Co. litft. 
206 b ; 1 Roll's Abr. 421, /. 47; Comyn's Dig. tit. "Condition" 
(G. 1) ; sect. 334.] 



Sect. CCCXXXVII. On feoffment upon condition that on payment 
by the feoffor of a certain sum he and his heirs may enter y the heir 
cannot make a good tender at law ; otherwise, if there were a day 
assigned for the payment, and the feoffor died before that day. — ^Also, 
if a feoffment be made upon condition, that if the feoffor pay a 
certain sum of money to the feoffee, then it shall be lawful to the 
£eoffor and his heirs to enter ; in this case if the feoffor die before 
the payment made, and the heir will tender to the feoffee the money, 
such tender is void, because the time within which this ought to be 
done is past. For when the condition is, that if the feoffor pay the 
money to the feoffee, &c., this is as much as to say, as if the feoffor 
during his life pay the money to the feoffee, &c., and when the 
feoffor dieth, then the time of the tender is past. But otherwise it 
is where a day of payment is limited, and the feoffor die before 
the day, then may the heir tender the money as is aforesaid, for that 
the time of the tender was not past by the death of the feoffor. 
Also, it seemethy that in such case where the feoffor dieth before the 
day of payment, if the executors of the feoffor tender the money to 
the feoffee at the day of pa3rment, this tender is good enough ; and 
if the feoffee refuse it, the heirs of the feoffor may enter, &c. And 
the reason is, for that the executors represent the person of their 
testator, &c. [6 Petersdorff's Abr. 63, 64 ; Co. Litt. 209 a. ; 
Comyn's Dig. tit. " Condition" (G. 1).] 



CCCXXXVIII. On condition for payment of a certain sum in 
gross touching lands, 8(C„ if a tender be refused, it is yet a discharge. 
•—And note, that in all cases of condition for payment of a certain 
sum in gross touching lands or tenements, if lawful Render be once 
refused, he which ought to tender the money is of this quit, and 
fully discharged for ever afterwards. [See Comyn's Dig. tit. 
" Condition" (G. 8) ; Cro. Eliz. 14; Mo. 122.] 

Note. — ^This is to be understood where there was no precedent debt 
or duty. Co. Litt. 209 a. b. ; 9 Coke's Rep. 79 a. See also sect. 
336 ; Powell's Mortg. by Coventry, p. 6. 
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Sect. CCCXXXIX. The mortgage money belongs to the executor 

of mortgagee. — Also, if the feoflfee in mortgage before the day of 

payment which should be made to him, makes his executors and 

die, and his heir entereth into the land as he ought, &c., it seemeth 

in this case that the feoffor ought to pay the money at the day 

appointed to the executors, and not to the heir of the feo^^e, because 

t:lie money at the beginning trenched to the feoffee in manner as a 

duty, and it shall be intended that the estate was made by reason of 

the lending of the money by the feoffee, or for some other duty, and 

t;lierefore the payment shall not be made to the heir, as it seemeth, 

Isnt the words of the condition may be such, as the payment shall be 

xnade to the heir. As if the condition were, that if the feoffor pay 

"1:0 the feoffee or to his heir such a sum at such a day, 6io., there, 

cifter the death of the feoffee, if he dieth before the day 1: cited, the • 

X>ayment ought to be made to the heir at the day appointed, &c. 

Note. — It is now a clear rule that the mortgage money shall be 
deemed part of the personal estate, and consequently belongs to the 
executor or administrator, unless a clear intention appears or has been 
expressed to the contrary by the mortgagee. Indeed, where the 
miortgage money is to be paid to the executor or the heir, the mort- 
^gor may, if he pay on the day, pay either the executor or the heir ; 
l)ut if he pay the latter, it will still belong to the executor, for 
'^hom the heir will be a trustee. 2 Powell on Mortg. by Coventry, 
662, 663, 688. 



Sect. CCCXL. — The mortgage money must be tendered to the 
mortgagee if in the kingdom, and tender on the land not sufficient, — 
Also, upon such case of feoffment in mortgage, a question hath been 
demanded in what place the feoffor is bound to tender the money to 
the feoffee at the day appointed, &c. And some have said, upon 
the land so holden in mortgage, because the condition is depending 
upon the land. And they have said that if the feoffor be upon the 
land, there ready to pay the money to the feoffee at the day set, and 
the feoffee be not then there, then the feoffor is quit and excused of 
the payment of the money [note sect. 338], for that no default is in 
him. But it seemeth to some that the law is contrary, and that 
default is in him ; for he is bound to seek the feoffee if he be then in 
any other plAce within the realm of England. As if a man be bound 
in an obligation of £20 upon condition indorsed upon the same 
obligation, that if he pay to him to whom the obligation is made at 
such a day £10, then the obligation of £20 shall lose its force, and 
be holden for nothing ; in this case it behoveth him that made the 
obligation to seek him to whom the obligation is made if he be in 
England, and at the day set to tender unto him the said £10, other- 
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wise he shall forfeit the sum of £20, comprised within the obligation* 
&c. And so it seemeth in the other case, &c. And albeit that 
some have said that the condition is depending upon the land, yet 
this proves not that the making of the condition to be performed, 
ought to be made upon the land, &c., no more than if the condition 
were that the feoffor at such a day shall do some special corporal 
service to the feoffee, not naming the place where such corporal 
service shall be done. In this case the feoffor ought to do such 
corpora] service at the day limited to the feoffee, in what place 
soever of England that the feoffee be, if he will have advantage oi 
the condition, &c. So it seemeth in the other case. And it seems 
to them that it shall be more properly said that the estate of the 
land is depending upon the condition, than to say that the condition 
is depending upon the land, &c. Sed qwtre, SfC, [5 Petersdorff's 
Abr. 67 ; 1 Roll's Abr. 30, 40 ; Powell on Mortgages. 1014]. 

Notb. — ^The mortgage money being a sum in gross (Co. Litt. 
210 b. ; 2 Equity Cas. Abr. 603), and collateral to the title of the 
land, the mortgagor must tender it to the person of the mortg^agee, 
and it is not sufficient to tender it upon the land, except where the 
mortgagee is out of the kingdom. (Co. Litt. 210 b.) If a time 
and place be specified in the deed, the tender must be made accord- 
ingly, and a tender at the mortgagee's house, where no place specified, 
has been held good, though he was not at home. Co. Litt. 211 bl, 
212 a. ; Gyles v. Hall, 2 P. Williams, 378; Manning v. Burgess, 
1 Chanc. Cas. 29; Powell on Mortg. by Coventry, pp. 939, 940, 
5th edit. 



Sbct. CCCXLI. Tender of rent upon the land is sufficient. — ^But 
if a feoffioaent in fee be made, reserving to the feoffor a yearly rent, 
and for default of payment a re-entry, &c., in this case the tenant 
needeth not to tender the rent, when it is behind, but upon the land ; 
because this is a rent issuing out of the land, which is a rent-seek 
Isect, 217]. For if the feoffor be seised once of this rent and after 
he Cometh upon the land, &c., and the rent is denied him [note to 
sect. 338], he might l/onnerly'\ have had an assise of novel disseisin 
[note, sect, 233] . For albeit he may enter by reason of the condi- 
tion broken, &c., yet he may choose either to relinquish his entry, or 
[formerly] to have an assise, &c. And so there is a diversity as to 
the tender of a rent which is issmng out of the land, and of the 
tender of another sum in gross which is not issuing out of any land. 
[Noy's Max. 195, Bythewood's edit.; Comyn's Dig. tit. "Rent" 
(D. 6) ; Co. Litt. 201 b. ; Ydverton, 37 ; 2 Powell's Mortg. by 
Coventry, 939], 
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Sect. CCCXLII. In a mortgage it is best to appoint a time aAd 
place for payment of the mortgage money, — And, therefore, it will be 
a good and sure thing for lidm that will make such feoffment in 
mortgage, to appoint an especial place where the money shall be 
paid, and the more special that it be put, the better it is for the 
feoffor. As if A. enfeoff B. to have to him and to his heirs, upon 
such condition that if A. pay to B. on the feast of St. Michael the 
Archangel next coming, in the cathedral church of St. Paul's, in 
Xjondon, within four hours next before the hour of noon of the same 
feast, at the rood loft of the rood of the north door within the same 
church, or at the tomb of St. Erkenwald, or at the door of such a 
chapel, or at such a pillar, within the same church, that then it shall 
be lawful to the aforesaid A. and his heirs to enter, &c., in this case 
lie needeth not to seek the feoffee in another place, nor to be in 
any other place, but in the place comprised in the indenture, nor to 
\ye there longer than the time specified in the same indenture, to 
tender or pay the money to the feoffee, ^c. [See 2 Powell on Mort- 
gages, by Coventry, 939, 940; Co. Litt. 210 b. ; 2 Equity Cas. 
Abr. 603]. 

Note. — It has been held that where no place of payment is 
agreed on in the mortgage deed, yet the mortgagor may give the 
mortgagee a notice of repayment at a particular place, and tender 
'there (if not an unreasonable place nor objected to by the mortgagee) 
^«nn be good. Gyles v. Hall, 2 P. Williams, 378 ; 2 Powell on 
Mortgages, by Coventry, 940. 



Sect. CCCXLIII, Mortgagee not bound to receive the money in any 
ether place than that agreed upon, but if he receive the money it is a 
Sfood payment, — Also, in such case, where the place of payment is 
limited, the feoffee is not bound to receive the payment in any other 
place but in the same place so limited. But yet if he do receive the 
payment in another place, this is good enough, and as strong for the 
feoffor as if the receipt had been in the same place so limited, &c. 
(Coroyn's Digest, tit. *• Condition " (G. 9) ; 1 Roll's Abr. 446, /. 5, 
10; id. 444, /. 10; 6 Petersdorff's Abr. 67; 2 Powell on Mort- 
by Coventry, 939, 940]. 



Sect. CCCXLIV. If mortgagee receive a horse, or other thing in 
Ml satisfaction of the mortgage money, this is as good as payment of 
the money, — Also, in the case of feoffment in mortgage, if the feoffor 
payeth to the feoffee a horse, or a cup of silver, or a ring of gold, 
or any such other thing in full satisfaction of the money, and the 
other receiveth it, this is good enough, and as strong as if he had 
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received the sum of money, though the horse or the other thing 
were not of the twentieth part of the value of the sum of money, 
because that the other hath accepted it in full satisfaction. [Co. 
Litt. 212 b. ; Comyn's Dig. tit. "Accord" (B. 1) ; 3 Steph. Com. 
373, 374]. 



Sjbct. CCCXLV. On feoffment upon condition that feoffee shall 
render to a stranger a yearly rent, with entry by feoffor far non-pay- 
ment, the condition is good, but it is no rent, — ^Also, if a man enieoff 
another upou condition, that he and his heirs shall render to a 
$tranger [sect, 346, and note"] and to his heirs a yearly rent of 208., 
&c., and if he or his heirs fail of payment thereof, that then it shall 
be lawful to the feoffor and his heirs to enter, this is a good con- 
dition, and yet in this case, albeit such annual payment be called in 
the indenture a yearly rent, this is not properly a rent. For if it 
should be a rent, it must be rent- service, rent-charge, or a rent-seek 
[sect, 213], and it is not any of these. For if the stranger were 
seised of this, and afterwards it were denied him, he should never 
have had an assise [note to sect. 233] of this, because that it is not 
issuing out of any tenements, and so the stranger hath not any 
remedy, if such yearly rent be behind in this case, but that the feoffor 
or his heirs may enter, &c. And yet if the feoffor or his heirs enter 
for default of payment, then such rent is taken away for ever. And 
so such a rent is but as a penalty set upon the tenant and his heirs, 
that if they will not pay this according to the form of the indenture, 
they shall lose their land by the entry of the feoffor or his heirs for 
default of payment. And in this case it seemeth that the feoffee and 
his heirs ought to seek the stranger and his heirs, if they be within 
England, because there is no place limited where the payment shall 
be made, and for that such rent is not issuing out of any land, &c. 
[Sect. 340; Comyn's Dig. lit. "Condition" (G. 9); Noy'sMax. 
195, 196, Bythewood's edit.; 1 Barton's Elem. Convey. 349]. 



Sect. CCCXLVI. Reservation of rent to a stranger, or tojdint" 
tenants, — And here note two things, one is, that no rent (which is 
properly said a rent) may be reserved upon any feoffment, gift, or 
lease, but only to the feoffor, or to the donor, or to the lessor, or to 
their heirs; and in no manner it may be reserved to any stranger 
But if two joint-tenants make a lease by deed indented, reserving 
to one of them a certain yearly rent, this is good enough to him 
to whom the rent is reserved, for that he is privy to the lease, and 
not a stranger to the lease, &c. [Co. Litt. 47 a., 143 b., 
219 a.; Comyn's Dig. tit. "Rent" (B. 5); 1 Barton's Elem- 
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Convej. 348, 349, 352 ; Powis v. Smith, 5 Barn, and Alderson, 
850 ; 4 Jarman's Convey, by Sweet, 363 ; Doe v. Lawrence, 4 Taun- 
ton, 23 ; 2 Crompt. and Jervis, 232, 667, 674. See Stat. 32 
Hen. 8, c. 34, giving to grantees of the reversion the benefit of 
conditions of re-entry. Note to sect 347.] 

Note. — ^Althoagh rent could not have been reserved by a subject 
to a stranger, as stated by Littleton, yet the sovereign could reserve 
it to a stranger. [Co. Litt. 143 b.; 2 Roll's Abr. 447, /. 35; 
Moor, 162, 168 ; 1 Barton's Convey. 349.) By 8 & 9 Vict. c. 106, 
under an indenture executed after the 1st day of October, 1845, an 
immediate estate or interest in any tenements or hereditaments, and 
the benefit of a condition or covenant respecting any tenements or 
hereditaments, may be taken, although the taker thereof be not 
named a party to the same indenture. On the construction of this 
section, see 9 Jurist, 229 ; Neale's Real Prop. Acts, 46, 47. 

As to a reservation of rent to joint- tenants, we may observe that 
if there be two joint-tenants, and they make a lease by parol or deed- 
poll reserving rent to one of them only, it will enure to both, unless 
the lease be by deed indented, in which case the reservation will 
enm% to him only to whom it was made, and not to the other, and 
the reason of this difference is, that where the lease is by deed-poll, 
or parol, the rent follows the reversion, which is jointly in both the 
lessors ; and besides, as the rent is a thing given to the joint- tenant 
to whom it is reserved in retribution for the land, he ought 
t:o be seised of the rent in the same manner as he is of the land 
for which it is given, which is equally for the benefit of his com- 
panion and himself; but where the lease is by indenture, they are 
estopped to claim the rent in any other manner than is reserved by 
the deed, because an indenture is the deed of each party, and no 
rnan is allowed to recede from his own solemn act. Drake v. Mun- 
^y, Cro. Car. 207 ; Co. Litt. 47 ; 1 Barton's Elem. Convey. 352 ; 
'*! Jarman's Convey, by Sweet, 236. 



Sect. CCCXLVII. Formerly grantee, SfC„ of reversion, or stranger, 
could riot have had the benefit of a condition of re-entry , — ^The second 
thing is, that no entry nor re-entry (which is all one) might \yormerly] 
luive been reserved or given to any person, but only to the feoffor, or 
to the donor, or to the lessor, or to their heirs, and such re-entry 
could not be given to any other person. For if a man letteth land 
to another for term of life by indenture, rendering to the lessor and 
to his heirs a certain rent, and for default of payment a re-entry, &c., 
if 'afterwards the lessor by a deed granteth the reversion of the land 
to another in fee, and the tenant for term of life attorn, &c., if the 
)^t be after behind, the grantee of the reversion may distrain for 
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the rent, because that the rent is mcident to the reversion ; bat he 
might not [formerly^ enter into the land, and oust the tenant, as the 
lessor might have done, or his heirs, if the reversion had been con- 
tinued in them, &c. And in this case the entry was taken away for 
ever, for the grantee of the reversion could not [formerly] enter, 
causd qud suprct. And the lessor nor his heirs cannot enter ; for if 
the lessor might enter, then he ought to be in his former estate* &c., 
and this may not be, because he hath aliened from him the reversion. 
[See Comyn's Dig. tit. "Condition" (O. 1); Co. Litt. 214, 215; 
Smith V. Packhurst, 3 Atkyns, 134; Fitchet v. Adams, Strange, 
1128; 1 Steph. Com. 279. 280.] 

Note. — Since Littleton's time, by 32 Hen. 8, c. 4, grantees and 
assignees of reversions shall have the like advantages against the 
lessees for life or years, their executors, &c., by entry for non-pay- 
ment of the rent, or for doing waste, or other forfeiture, and the 
same remedy by action only, for not performing other conditions, 
covenants, or agreements, contained in the leases, against the lessees, 
as the lessors or grantors had. The statute also gives the lessees 
the same remedy against the grantees of the reversion, which they 
might have had against their grantors. See on the statute Co. Litt. 
215 ; Viner's Abr. tit. " Covenant" (K. 3) ; Comyn's Dig. tit. 
" Condition" (O. 2) ; 1 Fonbl. Treat. Equity, 354, 355 ; Webb v. 
Russell, 3 Term. Rep. 393 ; Selwyn's Nisi Prius, tit. " Covenant;" 
1 Steph. Com. 280; Coote's Landl. and Ten. 317; 2 Bing. 
N. S. 411. 

The Hability or rights of the assignee did not under the above 
statute extend to thmgs happening before the assignment (Grescott 
V. Green, 1 Salkeld, 199; St. Saviour's, Southwark v. Smith, 
3 Burrows. 1271 ; 1 Black. Rep. 351, S. C. ; 1 Fonbl. Eq. 355), 
but by 8 & 9 Vict. c. 106, s. 6, after the 1st day of October, 1845, 
a right of entry, whether immediate or future, and whether vested 
or contingent, into or upon any tenements or hereditaments in 
England, of any tenure, may be disposed of by deed, which, says 
Mr. Neale (Real Prop. Acts, 53), will give the assignee a right to 
enter for a breach of condition .previous to the assignment. 



Sect. CCCXLVIII. The lord by escheat shall not have the benefit 
of a condition of rc'entry, but he is entitled to the rent, — ^Also, if lord 
and tenant be, and the tenant make a lease for term of hfe. rendering 
to the lessor and his heirs such an annual rent, and for default of 
payment a re-entry, &c., if after the lessor dieth without heir during 
the life of the tenant for life, whereby the reversion cometh to the 
lord by way of escheat, and after the rent of the tenant for life is 
behind, the lord may distrain the tenant for the rent behind, but he 
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may not enter into the land by force of the condition, &c., because 
that he is not heir to the lessor, &c. [Comjoi's Dig. tit. " Condi- 
tion" (O. 1); Co. Litt. 215 b.; Moor, 876; 2 Bing. N. S. 411 ; 
4 Id. 726 ; 3 Moore and Scott, 382 ; Coote's Landl. and Ten. 306 ; 
6 PetersdorTs Abr. 42.] 



Sect. CCCXLIX. Grant for two years with condition that if 
grantee within such two years paid a certain sum, he should have the fee, if 
unaccompanied by livery, did not pass the fee, — Also, if land be granted 
to a man for term of two years, upon such condition, that if he shall 
pay to the grantor within the said two years forty marks, then he 
shall have the land to him and to his heirs, &c., in this case if the 
g^rantee enter by force of the grant, without any livery of seisin [pp. 
35, 36] made unto him by the grantor, and after he payeth the 
^prantor the forty marks within the two years, yet he hath nothing 
in the land but for term of two years, because no livery of seisin was 
znade unto him at the beginning ; for if he should have a freehold 
cmd fee in this case, because he hath performed the condition, then 
lie should have a freehold by force of the first grant, where no livery 
of seisin was made of this, which would be inconvenient, &c. But 
if the grantor had made livery of seisin to the grantee by force of the 
£p-ant, then should the grantee have the freehold and the fee upon 
tJie same condition. 

Note. — On such a grant as the above, made since the 1 st day of 
October, 1845, and compliance with the condition, the fee would 
pass, for by 8 & 9 Vict. c. 106, s. 2, all corporeal tenements and 
liereditaments, shall, as regards the conveyance of the immediate 
freehold thereof, be deemed (after that day) to lie in grant as well as 
in livery. Ante, pp. 35, 36. 



Sect. CCCL. Grant for five years, on condition that if grantee pay 
a certain sum within two years, he shall have the fee ; if default be 
tnade in payment, the grantor will have the fee. — Also, if land be 
granted to a man for term of five years, upon condition that if he pay 
to the grantor within the two first years forty marks, that then he 
shall have the fee, or otherwise but for term of the five years, and 
livery of seisin is made to him by force of the grant, now he hath a 
flee simple conditional, &c. And if in this case the grantee do not 
pay to the grantor the forty marks within the first two years, then 
immediately after the said two years past, the fee and the freehold is, 
and shall be adjudged, in the grantor ; because that the grantor 
cannot after the said two years presently enter upon the grantee, for 
that the grantee hath yet title by three years to have and occupy the 
land by force of the same grant. And so because that the condition 
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on the part of the grantee is broken, and the grantor cannot enter, 
the law will put the fee and the freehold in the grantor. For if the 
grantee in this case makes waste, then after the breach of the condi- 
tion, &c., and after the two years, the grantor should [formerly] 
have had his writ of waste [antCy p. 41]. And this is a good proof 
then, that the reversion is in him, &c. [Burton's Comp. pi. 23] . 



Sect. CCCLI. On feoffment upon condition, if condition broken, 
the feoffor has no freehold till entry, — But in such cases of feoffment 
upon condition, where the feoffor may lawfully enter for the condition 
broken, &c., there the feoffor hath not the freehold before his entry, 
&c. [Burton's Comp. pi. 23 ; Co. Litt. 218 a. ; 5 Coke's Rep. 50 ; 
2 Anderson, 8; 5 Jurist, 1179; Bowser v. Colby, 1 Hare, 109]. 

Note. — It is agreed upon as clear law that in case of the breach 
of a condition annexed to a freehold interest, actual entry is necessary 
to revest an estate of freehold in the grantor. Till entry, the legal 
title remains in the grantee, who, after breach, is capable of receiving 
a release or confirmation. But with respect to chattel interests, the 
breach of the condition is said to vest the legal estate at once in the 
reversioner, so that it cannot be revived without a new grant. 3 
Preston on Abstracts, 397 ; Co. Litt. 203 b., n. (94), 153 a. ; 2 
Cruise's Dig. tit. 13, ch. 2, s. 42, &c. ; Co. Litt. 218 a.; Bro. Abr. 
tit. "Condition," pi. 83; Litt. s. 350; Com. Dig. tit. *' Condition" 
(O. 5); 5 Co. Rep. 50, 208; Noy's Max. ch. 39; Harrison's 
Woodf. Landl. and Ten. 259. 

The effect of a breach of the condition is the same on derivative 
estates as on the original one : they are both destroyed. But the 
breach of conditions arising by construction of law, as that the lessee 
for life or years shall not commit waste or alien for a larger estate 
than he can warrant, &c., by the persons from whom the estates 
emanate, do not affect derivative estates. 3 Prest. Abst. 195, 196 ; 
Shep. Touch. 151 ; 2 Cruise's Dig. tit. 13, ch. 2, s. 59, &c. ; Co. 
Litt. 202 a. ; 1 Roll. Abr. 474 ; 4 Coke's Rep. 24 a. ; Gilbert's 
Tenures, 200 ; Co. Litt. 202 b., n. (2) ; 6 Coke's Rep. 40 b. ; Co. 
Litt. 203 b.,n. (1) ; Com. Dig. tit. «' Condition" (O. 6). 

It must be borne in mind that a breach of condition may be waived 
by a subsequent act of the lessor tending to confirm the lease : as by 
receiving rent subsequently. But a continuing breach is not thereby 
waived. (Doe v. Bancks, 4 Bam. and Aid. 401 ; Doe v. Durnford, 
2 Crompt. and Jerv. 667). A distinction was formerly made 
between leases which were to be void on breach of condition, and 
those that merely gave a re-entry in such cases ; but it does not now 
hold. 4 Jarman's Convey, by Sweet, 364 — 366 ; Arnsby v. Wood- 
ward, 6 Barn, and Cres. 523 ; Doe v. Birch, 1 Mees. and Wels. 402 ; 
Roberts v. Davey, 1 Nev. and Manning, 443. 
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Equity will relieve for most sorts of forfeiture by breach of con- 
ditioQS. See 4 Jarmaa's Convey, by Sweet, 366 — 368 ; 2 Eden, 
322; 12 Vesey, 476. So proceedings for forfeitures for non-pay- 
ment of rent may be stopped at law, on payment into court, or to 
the landlord of all rent and arrears, together with costs. 4 Geo. 2, 
o. 28, s. 4 ; Doe v. Masters, 3 Bam. and Cres. 490 ; Doe v. Roe, 
3 Dowl. 557. 



Sbgt. CCCLII. Feoffment on condition that feoffee shall give some 
iands to feoffor y and to his wife, and to the heirs of their two bodies he- 
gotten, remainder to feoffor's right heirs ; if husband dead, wife shall 
Se tenant for life, without impeachment of waste, — ^Also, if a feoffment 
1)6 made upon such condition, that the feoffee shall give the land to 
'the feoffor, and to the wife of the feoffor, to have and to hold to 
t;hem and to the heirs of their two bodies engendered, and for default 
of such issue, the remainder to the right heirs of the feoffor. In 
this case, if the husband dieth living the wife, before any estate in 
tfidl made unto them, &c., then ought the feoffee by the law to make 
aui estate to the wife as near the condition, and also as near to the 
intent of the condition, as he may make it ; that is to say, to let the 
land to the wife for term of life without impeachment of waste, the 
Temainder after his decease to the heirs of the body of her husband 
en her begotten, and for default of such issue, the remainder to the 
light heirs of the husband. And the cause why the lease shall be 
in this case to the wife alone without impeachment of waste is, for 
that the condition is, that the estate shall be made to the husband 
and to his wife in tail. And if such estate had been made in the 
life of the husband, then after the death of the husband she should 
have h£ui an estate in tail, which estate is without impeachment of 
waste. And so it is reason, that as near as a man can make the 
estate to the intent of the condition, &c., that it should be made, &c., 
albeit she cannot have estate in tail, as she might have had if the 
gift in tail had been made to her husband, and to her in the life of 
her husband, &c. [See Co. Litt. 23 a., n. (3) ad finem, ; Cruise's 
Dig. tit. XIII., ch. 2, s. 2—4.; 



Sect. CCCLIII. In the preceding case, if husband and wife having 
had issue die before estate tail made, feoffee should make estate to th$ 
issue and the heirs of the body of the parents, remainder to right heirs 
of father. — Also, in thte case, if the husband and wife have issue, 
and die before the gift in tail made to them, &c., then the feoffe« 
ought to make an estate to the issue, and to the heirs of the body 
of his father and his mother begotten, an4 for default of such issue, 
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&c., th^ remainder to the right heirs of the husbaDd, &c. And the 
same law is in other like cases ; and if such a feoffee will not make 
such- estate, &c., when he is reasonably required by them, which 
oaglit .to have the estate by force of the condition, &c., then may 
the feoffor or his heirs enter. [See Comjm's Dig. tit. •* Condition "• 
(G. 14 and L. 1); Co. Litt. 219 b. ; 9 Mees. and Wels 324; 
5 Bam. and Aid. 261 ; 1 Roll's Abr. 450, /. 50.] 



Sbct. CCCLIV. Feoffment to re-enfeoff several and their heirs ; if 
they all die, the heir of the survivor should have the estate to him and 
his heirs, — ^Also, if a feoffment be made upon condition, that if the 
feoffee shall re- enfeoff many men, to have and to hold to them and 
to their heirs for ever, &c., all they which ought to have estate die 
before any estate made to them, then ought the feoffee to make 
estate to the heir of him which survives of them, to have and to hold 
to' him and to the heirs of him which surviveth. [Com. Dig. tit. 
"Condition" (L. 1) ; 9 Mees. and Wels. 324; 5 Bam. and 
Aid. 261.] ' . 



Sbct. CCCLV. If on condition to re-enfeoff the feoffor, the feoffee en- 
feoffs a stranger, the condition is broken, as he has disabled himself to per^ 
form it, — ^Al80,if a feoffment be made upon condition to enfeoff another, 
or to make a gift in tail to another, &c., if the feoffee before the 
performance of the condition, enfeoff a stranger, or make a lease for 
life, then may the feoffor and his heirs enter, &c., because he hath 
disabled himself to perform the condition, inasmuch as he hath made 
an estate to another, &c. [See Roll's Abr. 447 ; Comyn's Dig. tit. 
" Condition" (M. 2) ; Co. Litt. 221 b.] 



Sect. CCCLVf . So it is if the condition be to re-enfeoff the feoffor, 
and the lessee lets the lands for years to a stranger. — In the same 
manner it is, if the feoffee before the condition performed, letteth the 
same land to a stranger for term of years ; in this case the feoffor 
and his heirs may enter, &c., because the feoffee hath disabled him 
to make an estate of the tenements according to that which was in 
the tenements when the estate thereof was made unto him. For if 
he will make an estate of the tenements according to the condition, 
&c., then may the lessee for years enter and oust him to whom the 
estate is made, &c., and occupy this during his term. [See Comyn's 
Dig. tit. "Condition" (M. 3); 1 Coke's Rep. 25 b. ; 2 Id. 59 - 
Co. litt. 221 a.] 
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• SxcT. CCCLVII. If feoffee in such cases as aforesaid be a single man, 
€md he afterwards, before performing the condition, marry, this is a 
yarfeiture. — ^And many have said, that if such feoffmeat be made 
to a single man upon the same condition, and before he hath 
performed the same condition, he taketh wife, then the feoffor 
and his heirs maintenant may enter, because if he hath made 
an estate according to the condition, and after dieth, then the wife 
shall be endowed Isect. 36] and may recover her dower by a writ of 
dower, &c. [ante, p. 29], and so, by the taking of a wife, the tene- 
ments be put in another plight than they were at the time of the 
febffinent upon condition, for that then no such wife was dowable, 
nor should be endowed by the law, &c. [See Comyn's Dig. tit. 

" Condition" (M. 3).] 

NoTB. — ^The wife is not now entitled to dower out of any land 

absolutely disposed of by her husband in his Hfe time. 3 & 4 Will. 6, 

c. 105, s. 4, ante, pp. 20. 21, 22. As to dower out of determined 

estates, see 3 Preston on Abstracts, 372 ; Co. Litt. 241 a., n. (4) ; 

Moody V. King, 2 Bing. 447 ; Gamones v. Payne, 1 Leonard, 168 ; 

Greenwood v. Greenwood, cited Park on Dower, p. 168 ; Ray v. 

Pung, 5 Madd. 310; 5 Bam. and Aid. 568, *S. C. ; 1 Week. Law 

Mag. 405, 406 ; Burton's Comp. p. 145. 



SxcT. CCCLVIII. It is a forfeiture in such cases as before, if the 
feoffee grant a rent-charge out of the land, — In the same manner it is, 
if the feeoffee charge the land by his deed with a rent-charge before 
the performance of the condition, or be bound in a statute staple, or 
statute merchant, in these cases the feoffee and bis heirs may enter, 
&c., causd qud suprd. For, whatsoever cometh to the land by the 
feoffment of the feoffee, they ought to be Hable, and put in execution 
by force of the statute merchant, or by the statute staple Quiere : 
But when the feoffee or his heirs, for the causes aforesaid, shall have 
entered, as it seems they ought, &c., then, all such things, which 
before such entry might trouble or encumber the land so given upon 
condition, &c., as to the same land, are altogether defeated. [Co. 
litt. 222 a. b. ; 1 Roll's Abr. 447, /. 50 ; Wynnington's Case, 2 
Coke's Rep. 59, 60. See further Cromwell's case, 4 Coke's Rep. 
719]. 



GCCLIX. If deed be made without condition, but livery be with con- 
dition, the latter shall prevail. — ^Also, if a man make a deed of feoff- 
ment to another, and in the deed there is no condition, &c., and when 
the feoffor will make livery of seisin unto him by force of the same 
deed, he makes Hvery of seism unto him upon certain condition ; in 
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this case, nothing of the tenements passeth by the deed, for that the 
condition is not comprised within the deed, and the feoffment is in 
Hke force as if no such deed had been made. [See Co. Litt. 222 b.; 
Gary's Com. on Littleton, pp. 416, 417]. 



Sect. CCCLX. Feoffment on condition that feoffee shall not alien, 
the condition is void, — Also, if a feoffment be made upon this con- 
dition, that the feoffee shall not alien the land to any, this condition 
is void ; because when a man is enfeoffed of lands or tenements, he 
hath power to alien them to any person by the law. For, if such a 
condition should be good, then the condition should oust him of all 
the power which the law gives him, which should be against reason, 
and therefore such a condition is void. [Co. Litt. 206 ; More v. 
Savill, 2 Leonard, 132; Dyer, 343; Jenkins's Cent. 243; Comyn's 
Dig. tit. " Condition" (D. 4) ; 2 Preston on Abstracts, 193 ; 1 Bacon's 
Abr. 647 ; Burton's Comp. pi. 26. 



Sbct. CCCLXL Conditions restraining alienation to particular 
person are good. — But if the condition be such that the feoffee shall 
not alien to such a one, naming his name, or to any of his heirs, or 
of the issues of such a one, &c., or the like, which conditions do not 
take away all power of alienation from the feofiee, &c., then such 
condition is good. [2 Preston on Abst. 190, 194 ; 2 Cruise's Digest, 
tit. XIII, ch. 1 ; Co. Litt. 223 a. n. (I) ; Muschamp's case, Bridg- 
man, 132 ; 6 Coke's Rep. 41 ; Abr. Prest. Abst. in 1 Week, Law 
Mag. 264 ; 1 Bacon's Abr. 147 ; Burton's Comp. pi. 26 ; Doe v. 
Pearson, 6 East, 173; Perrin v. Lyon, 9 East, 170.] 



Sbct. CCCLXII. Gift in tail on condition that donee 8fC., shall not 
alien in fee, in tail, or for another's Ufe, the condition is valid. 
Also, if lands be given in tail upon condition that neither the tenant 
in tail nor his heirs shall alien in fee, nor in tail, nor for term of 
another's life, but only for their own lives, &c., such condition is 
good. And the reason is, for that when he maketh such alienation 
and discontinuance [Sects. 593, 595], of the entail, he doth contrary 
to the intent of the donor, for which the statute of W. 2, cap. 1, was 
made, by which statute the estates in tail are ordained. [Co. Litt. 
223 b. ; 2 Preston on Abst. 193 ; 6 Coke's Rep. 41 ; Noy's Max. 
120, 121, by Bythew ; 2 Fonbl. Eq. 81]. 
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Sect. CCCLXIII. Discontinuance by tenant in tail. — For it is 
proved by the words comprised in the same statute [Westminster 
the 2nd], that the will of the donor in such cases shall be observed, 
and when the tenant in tail maketh such discontinuance, he doth 
contrary to that, &c. And a]so, in estates in tail of any tenements, 
when the reversion of the fee simple, oi; the remainder of the fee 
simple is in other persons when such discontinuance is made, then 
the fee simple in the remainder is discontinued. And because tenant 
in tail shall do no such thin^ against the profits of his issues and 
good right, such condition is good as is aforesaid, &c. [See the 
cases and authorities mentioned at the end of preceding section] . 

NoTB. — If a tenant in tail of a corporeal hereditament . in posses- 
sion levied a fine sur cognizance come ceo SfC, ; with or without pro- 
clamations, it was a discontinuance of the entail (Co. Litt. 327 b. ; 
2 Coke's Inst. 335, 336 ; Odiame v. Whitehead, Burr. 714, 1 Saund. 
by Wms. 319 c. n. (1) ; 1 Saund by Wms. 258 a. n. (8) ; Doe v. 
Finch, 4 Barn, and Adol. 283 ; Doe v. Jones, 1 Tyrw. 506). The 
effect of which was, that the issue in tail, and those in remainder or 
reversion lost their right of entry, which, upon the death of the 
tenant in tail would otherwise have accrued to them respectively ; but 
the latter parties had nevertheless a remedy in a particular form of 
action called B,formedon ; and so had the issue in tail, unless the fine 
was levied with proclamations, so as to bar them. But a fine levied 
by a tenant in tail of an incorporeal hereditament, or of an heredita- 
ment corporeal in remainder upon an estate of freehold, was no dis- 
continuance. (Co. Litt. 332 a.; 5 Cruise Dig. 236). Such a fine 
levied in fee, only created a base fee, and the estate of those in re*, 
mainder or reversion (as well as the right of entry or action of the 
issue in tail, where it was levied without proclamations) remained 
without disturbance. (Co Litt. by Butl. 331, note (1). A discon- 
tinuance might also be occasioned by ih^feoffmeut of tenant in tail ; 
but the learning relative to discontinuances, however effected, has 
now become of no account, as far as future transactions are con- 
cerned, not merely in consequence of the abolition of fines, but by 
the effect of a statute passed a short time previously (the 3 & 4 Wm. 
4, c. 27), which provides (sect. 39) that no discontinuance shall 
thereafter avail to take away a right of entry ; and also by the 8 & 9 
Vict. c. 109, whereby the tortious operation of feoffments made after 
the 1st. October, 1845, is taken away. See on the subject of dis- 
continuance, post, and Butler's Notes to Co. Litt. 325 a. n. (1), 326 
b. n. (1) ; 2 Coke's Inst. 335. 



Sbct. CCCLXIV. What conditions in gifts in tail are valid. — ^Also« 
^ man may giye lands in tail upon such condition, that if the teiuiQt 
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in tail or bis heirs atien in fee or in tail, or for term of another man's 
life, &c., and also that if all the issue coming of the tenant in tail 
be dead without issue, that then it shall be lawful for the donor and 
for his heirs to enter, &c. And by this way the right of the tail 
may be saved, after discontinuance, to the issue in tail, if there be 
any, so as by way of entry of. the donor or of his heirs, the tail should 
be defeated by such condition, qucere hoc. And yet if the tenant in 
tail in this case, or his heirs, make any discontinuance, he in the 
reversion, or his heirs, after that the tail is determined for default of 
issue, &c., may enter into the land by force of the same condition, 
and should not have been compelled to sue a writ of formedon in 
the reverter. [This writ is abolished by 3 & 4 Will. 4, c. 27, s. 36. 
See on the above section Comyn's Dig. tit. ** Condition" (D. 6) ; 
1 RoU's Abr. 418, /. 35 ; 6 Coke's Rep. 41 b.] 

Note. — If the condition were not to alien for tenant in tail's own 
life, it would be good. Co. Litt. 223 ; Bacon's Abr. tit. " Condi- 
tion" (L.). 

"Writ of formedon, and all other realactions, except writs of dower, 
&c., are abolished by 3 & 4 Will. 4, c. 27, s. 36. 



Sect. CCCLXV. An estate of freehold cannot hy pleading he shown 
to he defeated hy a condition, unless the writing he shown. — Also, a 
man cannot plead in any action, that an estate was made in fee, or in 
fee tail, or for term of hfe, upon condition, if he doth not vouch a 
record of this, or show a writing under seal, proving the same con- 
dition. For it is a common learning, that a man by plea shall not 
defeat any estate of freehold by force of any such condition, unless 
he showeth the proof of the condition in writing, &c., unless it be 
in some special cases, &c. But of chattels reals, as if a lease for 
years or of grants of wards made by guardians in chivalry [ante, p. 56], 
and such hke, &c., a man may plead that such leases or grants were 
made upon condition, &c., without showing any writing of the con- 
dition. So in the same manner a man may do of gifts and grants 
of chattels personal, and of contracts personal, &c.. [See Comyn's 
Digest, tit. "Pleader" (O) ; 6 Coke's Rep. 38 ; Finch's Law, 76 a; 
Plowden's Com. 230 b.] 



Sect. CCCLXVI. Omission to show condition in writing, aided hy 
special verdict. — Also, albeit a man cannot in any action plead a 
condition which toucheth and concerns a freehold, without shewing 
writing of this, as is aforesaid {sect, 365], yet a man may be aided 
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upon such condition, by the verdict of liveloe men taken at large in 
an assise of novel disseisin [before its abolition'], or in any other 
action, where the justices will take the verdict of twelve jurors at 
large. As put the case, a man seised of certain land in fee letteth 
the same land to another for term of life, without deed, upon 
condition to render to the lessor a certain rent, and for default of 
payment a re-entry, &c., by force whereof the lessee is seised as of 
freehold [sect. 57], and after the rent is behind, by which the lessor 
entereth into the land, and after the lessee arraign an assise of novel 
disseisin [before its abolition] of the land against the lessor, who 
pleads that he did no wrong nor disseisin, and upon this the assise 
is taken ; in this case the recognitors of the assise may say and 
render to the justices their verdict at large upon the whole matter, 
as to say, that the defendant was seised of the land in his demesne 
as of fee [sect. 10], and so seised, let the same land to the plaintiff 
for term of his life, rendering to the lessor such a yearly rent pay- 
able at such a feast, &c., upon such condition, that if the rent were 
behind at any such feast at which it ought to be paid, then it should 
be lawM for the lessor to enter, &c., by force of which lease the 
plaintiff was seised in his demesne as of freehold, and that after- 
wards the rent was behind at such a feast, &c., by which the lessor 
entered into the land upon the possession of the lessee, and prayed 
the discretion of the justices, if this be a disseisin done to the 
plaintiff or not ; then for that it appeareth to the justices, that this 
was no disseisin to the plaintiff, insomuch as the entry of the lessor 
was congeable on him, the justices ought to give judgment that the 
plaintiff shall not take an3rthing by his writ of assise. And so in such 
case the lessor shall be aided, and yet no writing was ever made 
of the condition. For as well as the jurors may have conusance of 
the lease, they also as well may have conusance of the condition 
which was declared and rehearsed upon the lease. [Comyn's Dig. 
tit. "Pleader" (S. 6) ; 2 Roll's Abr. 690, /. 30, 35.] 

NoTB. — Finding a verdict at large is another mode of expressing 
what is more ordinarily called finding a special verdict. Co. TJtt. 
226 b.; 3 Steph. Com. 620. And see Plowden's Com. 92; 
9 Coke's Rep. 11 b. 



Sect. CCCLXVII. Special verdict, how taken and entered, — In the 
aame manner it is of a feoffment in fee, or a gift in tail, upon condi- 
tion, although no writing were ever made of it. And as it is said of 
«t verdict at large in an assise, &c. [before its abolition] , in the same 
^^nner it was of a writ of entry founded upon a disseisin, and in all 
other actions where the justices will take tiie verdict at large, there 
>Jrhere such verdict at large is made, the manner of the whole entry 
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is put m tl^f3 issue, &c. [See 9 Coke's Rep. 13, 14 ; Co. Litt. 227 a.; 
Comyp's Dig. tit. Pleader (S. 2) ; 3 Staph. Com. 620, 621 ; Mayor 
of Devizes V. Clark, 3 Adol. and Ellis, 506.] 



Sbpt. CCCLXVIII. a jury is not bound to find a special verdict, 
but may return a general verdict, — Also, in such case where the in* 
que^l: i^^y give their verdict at l^rge, if they will take upon them tht 
knowledge of the law upon the matter, they may give their velrdict 
g^erally as is put in their charge, as in the case aforesaid they may 
well say, that the lessor did not disseise the lessee if they will, &c. 
[See 3 Steph. Com. 620 ; Com. Dig. tit. " Pleader," (S. 2) ; Mayor 
cd Devizes v. Clark, 3 Adol. and Ellis, 506; 8 Coke's Rep. 155 ; 
9/rf. 13; 11 Id. 10.] 



Sect. CCGLXIX. A condition in writing cannot be pleaded in bar 
of an action on a deed, — Also, in the same case, if the case were such, 
that after that> that the lessor had entered for default of payment, 
&c, that the lessee had entered upon the lessor, and him disseised ; 
if the lessor [formerly'] arraigned an assise [ante p. 98] against the 
lessee, the lessee might bar him of the assise ; for he might plead 
against him in bar, how the lessor, who is plaintiff, made a lease to 
the defendant for term of his life, savmg the reversion to the plaintiff, 
which is a good plea in bar, insomuch as he acknowledges the rever* 
sion to be to the plaintiff. In this case the plaintiff hath no matter 
to aid himself, but the condition upon the lease, and this he cannot 
plead, because he hath not any writing of this ; and in as much as 
he cannot answer the bar, he shall be barred. And, yet, if the lee* 
see were plaintiff and the lessor defendant, he should have barred the 
lessee by verdict of the assise, &c. But in this case, where the les- 
see is defendant, if he would not plead the said case in bar, but plead 
nul tort, nul disseisin, then the lessor should have recovered by assise, 
[whilst in eafistencej causd qud suproL, [See the preceding sections. 
Also Co. Litt. 228 b. ; Cary's Commentary on Littleton, p. 424]. 



Sect. CCCLXX. All the parts of an indenture are but one deed in 
law. — And for that such conditions are most commonly put and 
specified in deeds indented, somewhat shall be here said of an inden- 
ture, and of a deed-poll concerning conditions. And it is to be un- 
derstood, that if the indenture be bipartite, or tripartite, or quadri- 
partite, all the parts of the indenture are but one deed in law, and 
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every part of the indenture is of as great force and effect as all the 
parts together be. [Noy's Max. 56, 57; 2 Black. Com. 296; 

1 Steph. Com. 447 ; Sheppard*s Touchstone, 50. 

Note. — Formerly it was usual to write out as many copies of the 
deed on one piece of parchment as there were parties to it, so that 
each party had a copy, aud the parts were cut off in acute angles, 
thence csdled indentures. When the several parts of an indenture 
are interchangeably executed by the several parties, that part or copy 
which is executed by the grantors is usually called the original, and 
the rest are called counterparts ; though of late it is most frequent 
for all the parties to execute every part ; which renders them all 
originals (2 Black. Com. 296 ; Peake's Evid. 703, n. (w) ; 1 Steph. 
Com. 447). But in this case each must be stamped as an original. 

2 Jurist, 854. 

The necessity of indentation (See Co. Litt. 143 b., 229 a. n. (2) ; 
i Black. Com. 295) is now obviated, it being enacted by 8 & 9 Vict. 
c. 106, s. 5, "that a deed executed after the first day of October, 
\S45, purporting to bean indenture, shall have the effect of an in- 
denture, although not actually indented." 



Sect. CCCLXXI. The manner of making an indenture in the third 
jperson, — And the making of an indenture is of two manners. One 
is to make them in the third person ; another is to make them in the 
"6rst person. The making in the third person is in this form : — 

" This indenture made between R. of P. of the one part, and V. 
*' of D. of the other part, witnesseth that the said R. of P. hath 
** granted, and by this present charter indented, confirmed to the afore- 
•* said V. of D. such land, &c. To have and to hold, &c., upon con- 
** dition, &c. In witness whereof the parties aforesaid to these 
*' presents interchangeably have put their seals.** Or thus : — " In 
** witness whereof to the one part of this indenture remaining with 
•' the said R. of P., the said V. of D. hath put his seal. Dated, &c.*' 
Such an indenture is called an indenture made in the third person, 
because the verbs, &c., are in the third person. And this form of 
indenture is the most sure making, because it is most commonly used, 
&c. [Burton's Comp. pi. 140 n. ; Co. Litt. 47 b.] 



Sect. CCCLXXII. The manner of making an indenture in the fir 9t 
P^r'son, — The making of an indenture in the first person is in this form: 
•** To all christian people to whom these presents indented shall come, 
-A. of B. sends greeting in our Lord God everlasting, Know ye me 
to have given, granted, and by this my present deed indented, con- 
*• firmed to C. of D. such land, &c." Or thus : — " Know all men 
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" present and to come, that I, A. of B., have given, and by this my 
** present deed indented, confirmed to C. of D. such land, &c. To 
•* have and to hold, &c., upon condition following, &c. In witness 
** whereof, as well I, the said A. of B., as the aforesaid C. of D., to 
" these indentures have interchangeably put our seal, and to the 
" other part of the same indenture the said C. of D. hath put his 
" seal, &c." 



Sect. CCCLXXIII. An indenture in the first person is as good as 
one in the third person, when sealed by both parties. — And it seemeth 
that such indenture which is made in the first person, is as good in 
law as the indenture made in the third person, when both parties 
have put to this their seal ; for, if the indenture made in the third 
person, or in the first person, mention be made that the grantor only 
hath put his seal, and not the grantee, then is the indenture only the 
deed of the grantor. But where mention is made, that the grantee 
hath put his seal to the indenture, &c., then is the indenture as well 
the deed of the grantee as the deed of the grantor. So is it the 
deed of them both, and also, each part of the indenture is the deed 
of both parties in this case. [Sheppard's Touchstone, 50, 53 ; Cro. 
Eliz. 212; Finch's Law, 109.] 

Note. — ^The indenture in the third person is now the usual form,, 
and is said by Lord Coke (Co. Litt. 229 b.) to be the most sore. 
Shepp. Touchst. by Atherley, p. 52, note (Q. 



Sect. CCCLXXIV. Remainder-man entering under a deed indented, 
sealed by tenant for life, is bound by conditions therein contained, 
though he never sealed the deed. — Also, if an estate be made by in- 
denture to one for term of his life, the remainder to another in fee 
upon a certain condition, &c., and if the tenant for life have put hi» 
seal to the part of the indenture, and after dieth, and he in the re- 
mainder entereth into the land by the force of his remainder, &c., in. 
this case he is tied to perform all the conditions comprised in the in- 
denture, as the tenant for hfe ought to have done in his Ufe-time, 
and yet he in the remainder never sealed any part of the indenture. 
But the cause is, for that inasmuch as he entered and agreed to have 
the lands by force of the indenture, he is bound to perform the con- 
ditions within the same indenture, if he will have the land, &c. [See 
Co. Litt. 230 b., and Butler's note, (1), and observations on the lat- 
ter part in 9 Mees., and Wels. 13-, 2 Roll's Rep. 63 ; Half s Case, 
cited in Portington's Case, 10 Coke's Rep. 36 ; sect. 521. See also 
Bacon's Abr. tit. "Remainder and Reversion" (I)]. 
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SucT. CCCLXXV. If a feoffment he made by deed poll on condi- 
tion, and the feoffee breaks the covenant, whereupont he feoffee enters; 
the feoffee suing may take advantage of the condition. — Also, if a 
feoffknent be made by deed poll upon condition, and for that the con- 
dition is not performed, the feoffor entereth and getteth the posses- 
sion of the deed poll, if the feoffee brings an action for this entry 
against the feoffor, it hath been a question if the feoffor may plead 
the condition by the said deed poll against the feoffee. And some 
liave said he cannot, inasmuch as it seems unto them, that a deed 
2)oll, and the property of the same deed, belongeth to him to whom 
the deed is made, and not to him which maketh the deed. And in 
ms much as such a deed doth not appertain to the feoffor, it seems 
Tinto them that he cannot plead it. And others have said the con- 
trary, and have shewed divers reasons. One is, if the case were such 
that in an action between them, if the feoffee plead the same deed, 
and show it to the court, in this case insomuch as the deed is in 
court, the feoffor may show to the court, how in the deed there are 
divers conditions to be performed of the part of the feoffee, &c., and 
l)ecause they were not performed he entered, &c., and to this he 
chall be received. By the same reason when the feoffor hath the 
deed in hand, and shows this to the court, he shall well be received to 
3)lead it, &c., and, namely, when the feoffor is privy to the deed, for 
lie must be privy to the deed, when he makes the deed, &c. [Shep- 
pard's Touchstone, by Atherly, p. 73.] 

NoTB. — Whenever the deed declared upon is the foundation of the 
action, it must be brought into court. This is done by a technical 
allegation in the declaration called a profert, which it is necessary to 
make, unless where the deed is pleaded by way of inducement only, and 
does not form the ground of action. Where the deed is in the hands 
of the other party, or is lost, the plaintiff may plead it without making 
jprofert, by alleging such fact by way of excuse ; but the allegation 
so made is, if untrue, liable to be denied by the defendant. Execu- 
tors and administrators are also obliged, when they sue, to make 
profert of their probates or letters of administration, although it does 
not seem necessary that the Assignee of a lease assigned to him 
by an executor or administrator, should make profert (Rawlinson v. 
Stone, 3 Wils. 3). The effect of making profert, is to give the 
opposite party an opportunity of demanding a view and copy of the 
deed brought into court, by a course of proceeding called a demand 
of oyer, which is in all cases granted, and the plaintiff so declaring 
cannot give evidence of the destruction of the deed, or of its being 
in the hands of the defendant. (Smith v. Woodward, 4 East, 58& ; 
but see Pearce v. Morrice, 3 Barn, and Adol. 396.) . » 



Sbct. CCCLXXVI. One of two trespassers cannot plead a release 
his co'trespasser without making profert of the release, — ^Also, if two 



164 littlbton's tenures. [Sects. 377, 378. 

men do a trespass to another, who releases to one of them by his 
deed all actions personal, and notwithstanding sueth an action of 
trespass against the other, the defendant may well show that the 
trespass was done by him, and by another his fellow, and that the 
plaintiff by his deed (which he showeth forth) released to his fellow 
all actions personal, and demand the judgment, &c., and yet such 
deed belongeth to his fellow, and not to him. But because he may 
have advantage by the deed, if hje will show the deed to the comt, 
he may well plead this, &c. By the same reason may the feoffor 
in the other case, when he ought to have advantage by the condition 
comprised within the deed poll. [Co. Litt. 232 a., and note (1) ; Bain. 
T. Cooper, 1 Dowl. N. S. 11 ; 5 Jurist, 873; 8 Mees. and Wels. 
751 ; 9 Id, 701.] 



Sect. CCCLXXVII. A deed may he granted to another, so as to 
enable him to make prqfert of it. — Also, if the feoffee granteth the 
deed to the feoffor, such grant shall be good, and then the deed and 
the property thereof belongeth to the feoffor, &c. And when the 
feoffor hath the deed in hand, and is pleaded to the court, it shall be 
rather intended, that he cometh to the deed by lawful means, than 
by a wrongful mean. And so it seemeth unto them, that the feoffor 
may well plead such deed poll, which compriseth the condition, &c., 
if he hath the same in hand. Ideo semper qucere de duhiis, quia per 
rationes pervenitur ad legitimam rationem, SiC. 

Note. — It must be borne in mind that by the grant of the deed in 
the above case, no right to receive or obtain by process of law any 
personal duty thereby served could pass, for at law no chose 
in action can be assigned. Co. Litt. 214, 232 b. ; 1 Mad- 
dock's Chanc. Pract. 435; 2 Black. Com. 442; Butler's Note 
(145) to Co. Litt. 232 b. The King is an exception to this 
rule. — Ibid. 2 Vesey, 181; Comyn's Dig. tit. Assignment (C); 
Harrison and Edward's Nisi Prius, 1305.] 



Sect. CCCLXXVIII. Conditions in law are such as are implied 
without any express words of the parties — Grants of offices, S^c. — 
Estates which men have upon condition in law, are such estates 
which have a condition by the law to them annexed, albeit that it be 
not specified in writing. As if a man grant by his deed to another 
the office of parkership of a park, to have and occupy the same office 
for term of his life, the estate which he hath in the office is upcm 
condition in law, to wit, that the parker shall well and lawfully keep 
the park, and shall do that which to such office belongeth to do, or 
otherwise it shall he lawful to the grantor and his heirs to oust him, 
and to grant it to another, if he will, 6cc. And such condition as is 
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intended by the law to be annexed to any thing, is as strong as if the 
condition were put in writing. [1 Fonbl. Treat. Equity, 89, 90 
Co. litt. 233 b., 234 a. ; Comyn's Dig. tit. " Condition" (R.) 
6 Petersdorff's Abr. 39; 3 Barn, and Cres. 616; Cro. Oar. 556 
Bacon's Abr. tit. "Offices and Officers" (M.) ; Rex. v. Wells, 
4 Burr. 199; Salkdd, 435.] 



Sect. CCCLXXIX. Grant of office to be executed by grantee or his 
deputy ; sufficient if deputy fill the office, — In this manner it is of 
grants of tie offices of steward, constable, bedel, bailiwick, or rather 
offices, &c. But if such office be granted to a man, to have and to 
occupy by himself dr his deputy, then if the office be occupied by him 
or his deputy, as it ought by the law to be occupied, this sufficeth 
for him, or otherwise the grantor and his heirs may oust the grantee, 
as is aforesaid. [Perkins, sect. 100 ; 9 Coke's Rep. 49 ; Comyn's 
Dig. tit. " Office ;" Bacon's Abr. tit. " Offices and Officers" (L.) ; 
Salkeld, 95.] 

NoTB. — ^As to the execution of an office by deputy, it may be 
observed that there are some offices which in their nature and con- 
stitution imply a power or right of exercising them by deputy ; some 
that in their nature cannot be exercised by deputy (Bryant's Case, 
4 Term Rep. 716; 5 Term Rep. 551; 6 Bacon's Abr. 39, 7th 
edit.), and some that by having (as above) a power annexed to the 
grant or institution may be so exercised, though without such an 
express provision they could not. A deputy should act in his own 
name, unless in the case of an under-sheriff, who acts in the name 
of the high- sheriff, because the writs are directed to him. 1 Salkeld, 
S5 ; Bacon's Abr. tit. *' Offices and Officers" (L.). 



Sbct. CCCLXXX. Estates in lands may be made upon condition in 
imp : as On estate to husband and wife during their coverture. — Also, 
estates of lands or tenements may be made upon condition in law, 
albeit upon the estate made there was not any mention or rehearsal 
made of this condition. As put the case, that a lease be made to 
the -husband and wife, to have and to hold to them during the cover- 
ture between them, in this case they have an estate for term of their 
two lives upon condition in law, scilicet, if one of them die, or that 
there be a divorce between them, then it shall be lawful for the lessor 
and his heirs to enter, &c. 

Notb. — ^The above is a limitation, and not a condition. Co. Litt. 
284 b., 235 a ; Com. Dig. tit. " Condition" (T.) ; Cary's Comment, 
on Littleton, p. 432. See also note to sect. 325. 

The divorce of which Littleton speaks is such as dissolves the 
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marriage a vinculo matnmonih and maketh the issue bastard, which 
happens only properly where there was some canonical impediment 
prior ! to the marriage, though, indeed, such a divorce is sometimes 
granted by a private act of parliament by reason of adultery. The 
other sort of divorce is only cL menad et tkoro, and is for causes arising 
after the marriage, including adultery. This kind of divorce does 
not annul the marriage, and would not therefore put an end to the 
estate in Littleton's case above put. Co. Litt. 235 a. ; 1 Black. 
Com. 440, 457 ; 2 Steph. Com. 311 ; 8 Jurist, 719. 



Sect. CCCLXXXl. Proof that the husband and wife have in the 
case put in the previous section, an estate for their own lives, — ^And 
that they have an estate for term of their two lives, is proved thus : 
—Every man that hath an estate of freehold in any lands or tene- 
ments, either he hath an estate in fee, or in fee tail, or for term of 
his own life, or for term of another man's life, and by such a lease 
they have a freehold, but they have not by this grant fee, nor fee 
tail, nor for term of another's life, ergo they have an estate for term of 
their own lives, but this is upon condition in law, in form aforesaid, 
and in this case if they shall do waste, the feoffor should [Jbrmerli/] 
hare had a writ of waste [ante, p. 41 j against them, supposing by 
his writ, quod tenet ad terminum vitce, SfC, but in his count he shall 
declare how and in what manner the lease was made. [Comyn's 
Dig. tit. "Estates" (E. 1) ; Co. Litt. 42 a; 3 Bacon's Abr. 183, 
7th edit.] 



Sbot. CCCLXXXII. Lease by an abbot to orphan, to hold whilst 
the lessor is abbot, was a lease for lessee* s life, upon condition in law. — 
In the same manner it is, if an abbot make a lease to a man to have 
and to hold to him during the time that the lessor is abbot ; in this 
case the lessee hath an estate for term of his own life, but this is 
upon condition in law, scilicet, that if the abbot resign, or be deposed, 
that then it shall be lawful for his successor to enter, &c. 



Sect. CCCLXXXIII. On devise to executors to sell, they ought to 
sell as soon as they can reasonably do so, and cannot take them to their 
own use, — ^Also, a man may see in the Book of Assises, anno, 38 E. 3, 
p. 3, a plea of assise in this form following, ^ctV. An assise of 
navel disseisin was sometime brought against A., who pleaded to the 
assise, and it was found by verdict that the ancestor of the {Jaintiff 
devised his lands to be sold by the defendant, who was his executor 
[sect. 169], and to make distribution of the money for his soul [ante, 
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p. 75], and it was found that presently after the death of the testator, 
one tendered to him a certain sum of money for the lands, but not 
to the value, and that the executor afterwards held the lands in hia 
own hands two years, to the intent to sell the same dearer to some 
other, and it was found that he had all the time taken the profits of 
the lands to his own use, without doing anything for the soul of the 
deceased, &c. Moubray, Justice, said, the executor in this case is 
bound by the law to make the sale as soon as he may after the death 
of the testator, and it is found that he refused to make sale, and so 
there was a default in him, and so by force of the devise he was 
'bound to put all the profits coming of the lands to the use 
of the dead, and it is found that he took them to his own 
use, and so another default in him. Wherefore it was adjudged 
that the plaintifiF should recover. And so it appeareth by the 
said judgment, that by force of the said devise, the executor 
bad no estate nor power in the lands, but upon condition in 
law. [See Co. Litt. 113 a., n. (2), 181 b., n. 3, 236 a., n. (1) ; 
2 Atkinson's Convey. 342, 375.] 

NoTB. — It is laid down by Lord Coke (1 Inst. 236 a.), that where 
a man devises thai his executor shall sell the land, there the lands 
descend in the mean time to the heir, and until the sale is made the 
heir may enter and take the profits, but when the land t^ devised to 
his executor to be sold, then the devise takes away the descent and 
vests the estate of the land in the executor, and he may enter and 
take the profits, and make sale according to the devise. (Co. Litt. 
236.) The soundness of this distinction has, however, been denied 
by Mr. Hargrave, Co. Litt. 133 a., n. ; and se^Mr. Jarman's ed. 
of Powell on Devises, vol. 1, p. 245. 

Where a general authority is given to sell for the payment of 
debts, and no person is named to sell, the executors may sell. 
If there be several executors, and one ^die, the remainder may 
nell, though the estate be directed to be sold after the death of 
the . tenant for life. (2 Leonard, 220 ; Yates v. Compton, 2 Peere 
Williams, 308 ; Blatch v. Wildes, 1 Atkyns. 420 ; Warneford v. 
Thompson, 3 Vesey, 513 ; Bentham v. Wiltshire, 4 Madd. Rep. 44.) 
In the last case the Vice Chancellor had it down, that ** to enable 
executors to sell, the power must either be expressly given to them, 
or necessarily be implied from the produce being to pass through 
their hands in the execution of their ofiice, as a payment of debts and 
legacies." See also Tylden v. Hide, 2 Simon and Stuart, 238. 

As to sale by one or more of several executors, see 2 Preston's 
Abstracts, 225, 253, 264; 2 Atkinson's Convey. 342,343; 21 Hen. 
8, e. 4 ; Adams v. Taunton, 1 Madd. R. 435. ' 
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Sect. CCCLXXXIV. Conditions in law, how pleaded. — ^And numy 
other things there are of estates upon condition in law. And in sach 
cases he needed not to have showed any deed rehearsing the condi- 
tion, for that the law itself purporteth the condition, &c. 



CHAP. VI.— DESCENTS TOLLING ENTRIES. 

Sect. CCCLXXXV, What descents in fee formerly tolled entries,-^ 
Descents which [formerly] tolled entries were in two manners, to 
wit, where the descent was in fee, or in fee tail. Descents in fee 
which tolled entries were, as if a man seised of certain lands or 
tenements, was by another disseised [ante, pp. 99, 119], and the 
disseisor had issue, and died of such estate seised, now the lands 
descended to the issue of the disseisor by course of law, as heir unto 
him. And because the law casts the lands or tenements upon the 
issue by force of the descent, so as the issue cometh to the lands 
by course of law, and not by his own act, the entry of the disseisee 
was taken away, and he was [formerly'] put to sue a writ of entrie 
sur disseisin, against the heir of the disseisor, to recover the land. 
[See 3 Black. Com. 176, 177 ; Co.Iitt. 57 b.,n. (6), 239 a., n. (4), 
240 b., n. (2, 3), 241 b., n. (1), 245 b., n. (2), 249 a., n. (H; 
Bacon's Abr. tit. '* Descent" (F. G. H.) ; 3 Steph. Com. 488, 
et seq,] ^ 

Note. — By 32 Hen. 8, c. 33, on a disseisin, no descent to the 
heir of the disseisor was to take away the entry of the disseisee, 
unless the disseisor himself had peaceable possession for five years. 
(Roscoe on Real Actions, 87 ; 1 Plowden's Com. 47 ; Co. Litt. 
238 a. ; 3 Steph. Com. 488.) So the disseisee might, after the 
five years, preserve his right of entry by making continual claim, as 
explained in sect. 414. But now by 3 and 4 Will. c. 27, s. 39, no 
descent cast happening after the 31st Dec., 1833, shall toll or defeat 
any right of ent^, or action for the recovery of land. (3 Steph. 
Com. 492.; The doctrines, therefore, of descents tolling entries, 
which formed so large a part of the old law, is, except as to transactions 
prior to the 31st Dec, 1833, obsolete. We shall, therefore, give 
only such of Littleton's sections as contain matter relating to modern 
doctrines. 

It should be observed that as the courts have for many years past 
held disseisins to be such at the election of the party ousted only 
(see ante, pp. 99, 119), descents could not thereafter be said to toll 
entries, for no descent could toll an entry unless there were a dis- 
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seisin, which the party ousted would scarcely allow, as it would have 
deprived him of his entry. See 1 Roscoe's Real Actions, 81, 
note (c). 

The time which a person has now to make an entry, or to hring 
an action to recover any land or rent, is twenty years after the right 
of action accrued to the claimant, or to some person whose estate he 
claims. (3 & 4 Will. 4, c. 27, s. 2 ; Grant v. Ellis, 9 Mees. and 
Wels. 113; Doe v. Oxenham, 7 Mees. and W. 131 ; 4 Jur. 1016, 
S. C. ; .Exp. Jones, 4 You. and Collier, 466.) A further period is 
allowed for disabihties of infancy, lunacy, coverture, or being beyond 
seas (sect. 16), but so as not to exceed 40 years in the whole 
(sect. 17.) And see note to sect. 402. 



Sect. CCCLXXXVI. What descents in tei7 formerly took away entries, 
— ^Descents in tail which took away entries were, as if pi man wa4 
disseised, and the disseisor gave the same land to another in tail, and 
the tenant in tail had issue and died of such estate seised, and the 
issue entered ; in this case the entry of the disseisee was taken away, 
and he was put to sue against the issue of the tenant in tail a 
writ of entrie sur disseisin, [2 Bacon's Abr. 648, 649, 7th edit. ; 
Roscoe's Real Actions, 81.] 



Sect. CCCLXXXVII. There must have been a descent either in 
Jee or in tail in order to hate tolled an entry. — ^And note, that in such 
descents which took away entries, it behoved that a man should die 
seised in his demesne as of fee [ante, ss. 10, 324, 366], or in his 
demesne as of fee tail. For a dying seised for term of life, or for 
term of another man's life, did never take away an entry. [Roscoe 
on Real Actions, 81 ; Co. Litt. 239 a.] 



Sect. CCCLXXXVIII. Descents of reversions, or remainders did 
not take away entries. — Also, a descent of a reversion, or of a remain- 
der, did not take away an entry. So as in those cases which took 
away entries by force of descents, it behoved that he died seised of 
fee and freehold at the time of his decease, or of fee tail and freehold 
at the time of his death, or otherwise such descent did not take 
away an entry. [Co. Litt. 239 b., n. (2); Noy's Maxims, 123, 
Bythewood's edit. ; Roscoe on Real Actions, 81, 82.] 
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Sect. CCCLXXXIX. Descents to collateral heirs took away entries 
as much as lineal descents, — Also, as it was said of descents which 
descended to the issue of them which died seised, &c., the same 
law was where they had no issue, hut the lands descended to the 
brother, sister, uncle, or other cousin [sect. 2] of him which died 
seised. [2 Bacon's Abr. 651, 7th edit.; 1 Roscoe on Real 
Actions, 81.] 



Sects. CCCXC. — CCCXCIL relate to escheats and to seisins on 
condition. 



Sect. CCCXCIII. JEntn/ was not tolled if descent defeated; as if 
heir endowed the widow. — Also if a disseisor died seised, &c., and 
his heir entered, &c., who endowed the wife of the disseisor of the 
third part of the land, &c. [sect. 36] , in this case as to this part 
which was assigned to the wife in dower, presently after the wife 
entered, and had the possession of the same third part, the disseisee 
might lawfully enter upon the possession of the wife in the same 
third part. And the reason is for that when the wife has her 
dower, she shall be adjudged in immediately by her husband, and 
not by the heir ; and so as to the freehold of the same third part, 
the descent is defeated. And so you may see, that before the endow- 
ment the disseisee could not enter into any part, &c., and after the 
endowment he may enter upon the wife, &c., but yet he could not enter 
upon the other two parts, which the heir of the disseisor had by the 
descent. [2 Bacon's Abr. 652, 7th edit.; 1 Salkeld, 241 (as to 
curtesy) ; Comyn's Dig. tit. Descent (D. 5) ; Burton's Comp. 
pi. 368.] 



Sects. CCCXCIV. and CCCXCV. relate to disseisors being women 
who afterwards marry, and men who afterwards come to the land by 
purchase or descent. 



Sect. CCCXCVI. If a younger son of a person seised in fee 
entered and died seised, the entry of his heir did not toll the entry 
of the elder son of the person seised in fee. — Also, if a man seised of 
certain land in fee had issue two sons, and died seised, and the younger 
son entered by abatement into the land, and had issue, and died 
seised thereof, and the land descended to his issue, and the issue 
entered into the land ; in this case the eldest son or his heir might enter 
by the law upon the issue of the younger son, notwithstanding the 
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descent, because that when the younger son abated into the land 
Bifter the death of his father, before any entry made by the eldest 
son, the law I formerly'] intended that he entered claiming as heir 
to his father. And for that the eldest son claims by the same title, 
that is to say, as heir to his father, he and his heirs might enter upon 
the issue of the younger son, notwithstanding the descent, &c., 
because they claim by the same title. And in the same manner it 
would have been, if there had been more descents from one issue to 
another issue of the younger son. [Co. Litt. 242 a., n. (1) ; Gilbert's 
Tenures, 28 ; Plowden's Com. 306 ; 2 Starkie on Evid. 290, 2nd 
edit. ; Dowdall v. Byrne, Batty's Irish Rep. 373 ; Shelford's Real 
Prop. Stats. 140, 141. See as to entry within twenty years, note 
to sect. 385.] 

Note. — By sect. 39, 3 & 4 Will. 4, c. 27, the possession of, or 
receipt of rent by, a younger brother, &c., is not to be deemed the 
possession or receipt of or by the person entitled as heir. 



Sect. CCCXCVII. relates to younger son bemg a disseisor of his 
elder brother. 



Sect. CCCXCVIII. The entry of one coparcener was the entry of all, 
for they claim by one title ; hut there might and may now be a disseisin 
of one coparcener by her companion. — In the same manner it was, if a 
man seised of certain land in fee, had issue two daughters, and died, 
and the eldest daughter entered into the land claiming all to her, and 
thereof only took the profits, and had issue and died seised, by which 
her issue entered, which issue had issue and died seised, and the 
second issue entered, et sic ultra, yet the younger daughter, or her 
issue aa to the moiety [but see note to sect. 254], might enter upon 
any issue whatsoever of the elder daughter, notwithstanding such 
descent, for that they claim by one same title, &c. But in such case 
where both sisters entered after the death of their father, and were 
thereof seised, and after the eldest sister disseised the younger of her 
part, and was thereof seised in fee, and had issue, and of such estate 
died seised, whereby the lands descended to the issue of the elder 
sister, then neither the younger sister nor her heirs could have entered, 
&c., causd qud suprh, &c. [Co. Litt. 243, b. 274 a. ; Doe v. Phillips, 
3 Barn, and Adol. 753; Shelford's Real Prop. Stats. 138 — 140; 
Doe den. Wawn v. Horn, 3 Mees. and W. 339 ; 5 Id, 564.] 

Note. — For almost all purposes the possession of one coparcener 
was, formerly, considered as the possession of his companions. 
2 Preston on Abstracts, 70; Hobart, 120; Dyer, 128; Readmg 



172 littlbton's tenures. [Sects. 399 — 401. 

V. Royston, 2 Salk. 423; Fairclaim v. Shakleton, 5 Burr. 2604; 
Fisher and others v. Prosser, Cowp. 217; Peaceable v. Reed and 
others, 1 East, 586; Co. Litt. 186 b., n. (6), 243 b., 273 b.; 

2 Black. Com. 188 (but see 2 Nev. and Man. 509) ; 5 Barn, and 
Adol. 583 ; 7 Term. R. 386 ; 2 Sim. and Stuart, 144 ; but by 

3 & 4 "Will. 4, c. 27, s. 12, if one or more coparcener shall be in 
possession of the entirety, or more than his, her, or their share, for 
his, or her, or their own benefit, or for the benefit of any other per- 
son than the coparcener, such possession shall not be deemed the 
possession of the other coparcener. See Shelf. Real. Prop. Acts, 
138—140; 1 Steph. Cora. 312.] 



Sect. CCCXCIX. The efUry of mulier puisne is taken away, as is 
also his right of action, by the entry, and dying seised of bastard eigne 
coupled with the entry of his issue. — Also, if a man is seised of certain 
lands in fee, and has issue two sons, and the elder is a bastard, and 
the younger is a mulier, and the father die, and the bastard enters claim- 
ing as heir to his father, and occupies the land all his Ufe without 
any entry made upon him by the mulier, and the bastard hath issue, 
and dies seised of such estate in fee, and the land descends to his 
issue, and his issue entereth, &c., in this case the mulier is without 
remedy, for he may not enter, nor have any action to recover the 
land, because there is an ancient law in this case used, &c. [See 
2 Black. Com. 248 ; 1 Steph. Com. 404, 405 ; Comyn's Dig. tit. 
" Bastard" (F.).] 



Sect. CCCC. The doctrine as to mulier puisne and bastard eigne 
stated in previous section, only holds of a bastard whose mother after 
marries his father, — But it hath been the opinion of some, that this 
shall be intended where the father has a son bastard by a woman, 
and after marrieth the same woman, and after the espousals he hath 
issue by the same woman, a son or a daughter, and after the father 
dies, &c., if such bastard enter, &c., and hath such issue, and dies 
seised, &c., then shall the issue of such bastard have the land clearly 
to him, as it is said before, &c., and not any other bastard of the 
mother which was never married to his father. And this seems to 
be a good and reasonable opuiion ; for such a bastard born before 
marriage celebrated between his father and his mother, by the law 
of holy church, is mulier, albeit by the law of the land he is a bastard, 
and so he hath a colour to enter as heir to his father, for that he is 
by one law mulier fscilicetj, by law of holy church. But otherwise 
it is of a bastard, which hath no manner of colour to enter as heir, 
inasmuch as he can by no law be said to be mulier, for such a bastard 
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18 nid m the law to be qvasi mllius fililfy», &c. [Cd. litt. 344, 
546; Comyn's Dig. tit. "Bastard" (F.) ; 2 Black. Com. 248; 
1 Steph. Com. 404.] 



Sbct. CCCCL If after the bastard enters, the nrnlies ousts Mn, 
smd subsequently the bastard disseises the mulier, the latter may ree&^er 
the land though the bastard died seised and his issue entered, — But 
hk the case aforesaid, where the bastitrd entered after the dedth of 
the father, and the mulier ousted him, and after the basttu'd disseised 
the mulier and had issue and died seised, and the issue entered, then 
the mulier might [yormerlyl have had a writ of entrie sur disseisin 
against the issue of the bastard, and should have recovered the land, 
&c. And so you tnay see a diversity where such bastard continued 
the possession all his life without interruption, and where the niolier 
etitered and interrupted the possession of such bastard, &c. 



Sbot. CCCCII. An infant's right of entry was not tolled by destent 
cast, — Also, if an infant within age had such cause to enter into any 
lands or tenements upon another, which was seised in fee, or in fee 
tail of the same lands or tenements, if such man who was so seised 
died of such estate seised, and the lands descended to his issU^ diiring 
the time that the ithut was within age, such descent should not have 
taken away the entry of the infant, but that he might enter npOn the 
issue which is in by descent [sect. 406] , for that no laches shbuld be 
adjudged in an infieuit within age in such a case. [Co. Litt. 346 a. ; 
Comyn's Dig. tit. Descent (D. 7) ; Gilbert's Tenures, 28, 29 ; 
Viner's Abr. tit. •* Descent" (N. 7) ; Roscoe on Real Actions, 83 ; 
Co. Litt. 245 b., n. (2) ; 1 Coke's Rep. 140.] 

NoTB. — By 3 & 4 Will. 4, c. 27, s. 16, persons under the dis- 
ability of infancy, lunacy, coverture, or being beyond seas, and their 
representatives are to be allowed 10 years from the termination of 
their disability ot death, to make dn entry ot distress, or to bring an 
action to recover any land or rent. But by sect. 17, this extended 
time must not extend the period of limitation to beyond 40 years 
liter the right of action accrued. (Doe v. Bramstoti, 3 Adol. ahd 
BSllis. 63), nor (by sect. 18) are successive disabilities to be allowed 
for. 



Sect. CCCCIII. When a feme covert was disseised by one who died 
seised during the coverture, her husband's entry was tolled,Mt her's 
was not after his death, — ^Also, if husband and wife, as in right df the 
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wife, had title and right to enter into lands which another had in 
fee, or in fee tail, and such tenant died seised, &c., in such case the 
entry of the husband was taken away upon the heir which was in by 
descent. But if the husband died, then the wife might well enter upon 
the issue which was in by descent, for that no laches of the husband 
should turn the wife or her heirs to any prejudice nor loss in such 
case, but that the wife and her heirs might well enter, where such 
descent was during the coverture. [See 1 Roscoe on Real Actions, 
83 ; Comyn't Dig. tit. " Descent" (D. 8) ; Gilbert's Tenures, 32 ; 
Noy's Maxims, 28, 43, Bythew. edit.] 



Sect. CCCCIV. If a woman [offvllage] was disseised, and after- 
wards married, a descent during the coverture tolled her entry,'— -"B u 
the courts held where such title was given to a feme sole, who after 
taketh husband which doth not enter, but suffered a descent, &c.» 
there otherwise it was for it should be said the folly of the wife 
to take such a husband, which entered not in time, &c. [Co. 
Litt. 246 a.; 1 Roscoe's Real Actions, 83, 84; Carter v. Tash. 
1 Salkeld, 241.] 



Sect. CCCC V. Where a person was non-sane at the time of a descent 
castj his entry was said to be tolled because it was then held that he 
could not be received to disable himself, but after his death his heir 
might have entered.— Also., if a man which is of non-sane memory, 
that is to say, in Latin qui non est compos mentis, had cause to enter 
into any such tenements, if such descent, ut suprd, was had in his 
life during the time that he was not of sound memory, and after 
he died, his heir might well have entered upon him which was 
in by descent. And in this case you see a case where the heir might 
have enured, and yet his ancestor which had the same title could not 
have entered. For he which was out of his memory at the time of 
such descent, if he would have entered after such a descent, if an action 
upon this was sued against him, he had nothing to plead for himself, 
or to help him, but to say that he was not of sane memory at the time 
of such descent, &c. And he should not [formerly] have been 
received to say this, for that no man of full age could [formerly] 
have been received in any plea by the law to disable his own person, 
but the heir might well disable the person of his ancestor for his 
own advantage in such case, for that no laches could be adjudged 
by the law in him which. had no discretion in such case. [See 
1 Roscoe's Real Actions, 84, 92 ; Co. Litt. 247 a., n. ^^2) ; Gilbert's 
Ten^ 32.] , 
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Note. — The doctrine that a person non-sane could not aver his 
want of understanding, has been the subject of much learned disqui- 
sition and has been doubted by some. (See Fitzherbert's Nat; Brev. 
202; 2 Black. Com. 291, 292; Noy's Max. 29, Bythew. edit.; 
Co. Litt. 247 a., n. i,2) ; 3 Comyn's Dig. tit. " Ideot" (D. 6) ; 
5 Bam. and Cres. 170; 4 Coke's Rep. 123.) But the learning of 
modem times is against the old doctrine. See Yates v. Boen, 
2 Strange, 1104 ; 5 Jur. 1151 ; Gore v. Gibson, 9 Jur. 141, and 
note there. 



Sbct. CCCCVI. Nor cotdd such non-sane person have had a 
writ dum non fuit compos mentis, &c., hut his heir might formerly 
have had such a writ. — And if such a man of non-sane memory made 
a feoffment, &c., he himself could not enter, nor have a writ 
called dum non Juit compos mentis, Sfc, causd qud supra [sect. 305], 
but after his death his heirs may well enter or might [formerly] have 
had the said writ of dum non fuit compos mentis at his choice. The 
same law is where an infant within age made a feoffment [note to 
sect. 259] and died, his heir may enter [sect. 402], or might have 
had a writ of dum fuit infra cetatem, Sfc. [Abolished by 3 & 4 Will. 
c. 27. See 3 Black Com 183. Also ante, notes to sects. 385, 402.] 



Sbcts. CCCCVII. — CCCCXII. relate to disseisins by infants and 
by religious men [sect. 202] , to feoffments on condition by disseisors, 
to entries by termors notwithstanding descent cast, and to descents 
in time of war. 



Sect. CCCCXIII. No entry was tolled hy ever so many instances 
of dying seised hy corporators or hodies politic, — ^Also, that no dying 
seised, where the tenements come to another by succession, should 
take away the entry of any person, &c. As of prelates, abbots, 
priors, deans, or the parson of a church, or of other bodies pohtic, 
&c., albeit there were twenty dyings seised, and twenty successors, 
this shall not put any man from his entry. [Co. Litt. 250 a. ; 
1 Roscoe on Real Actions, 82.] 



CHAP. VII.— OF CONTINUAL CLAIM. 

Sect. CCCCXIV. — Continual claim made hy disseisee prevented a 
descent cast from tolling his or his heir's entry. — Continual claim was 
.where a man had right and title to enter into any lands or tenements 
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whereof another was seised in fee or in fee tail, if he which had tida 
to enter made continual claim to the lands or tenements before th& 
. dying seised of him which held the tenements, then albeit that sucb. 
tenant died thereof seised, and the lands and tenements descended to 
his heir, yet might he who had made such continual claim, or his 
heir, enter into the lands or tenements so descended, by reason of the 
continual claim made, notwithstanding the descent. As in case that; 
a man was disseised and the disseisee made continual claim to the 
tenements in the life of the disseisor, although that the disseisor died 
seised in fee, and the land descended to his heir, yet might the dis- 
seisee have formerly entered upon the possession of the heir, notwith- 
standing the descent. [Co. Litt. 48 b. ; 2 Coke's Inst. 483 ; Noy's 
Maxims, 125; 2 Black. Com. 316; 3 Id. 175; Gilbert's Tenures, 
37 — 25 ; Runnington's Ejectm. 51, 52, 2nd edit. ; Adams on 
Ejectment, 101, 3rd edit. ; Ford v. Grey, 1 Salkeld, 285.] 

Note. — -By 3 & 4 Will. 4, c. 27, s. 11, it is enacted that no con- 
tinual or other claim upon or near any land shall preserve any right 
of making an entry or distress, or of bringing an action. 1 Steph. 
Com. 473 ; Shelford's Real Prop. Stats. 137, 3rd edit. The claim 
must have been repeated once in the space of every year and a day. 
It must be borne in mind that now a mere entry will not give any 
right, it being enacted by 3 & 4 Will. 4, c. 27, s. 10, that no person 
shall be deemed to have been in possession of any land within the 
meaning of this act, merely by reason of having made an entry thereon. 
In other words a mere entry, not followed up by an action of 
ejectment, will not operate to stay the running of the statute of 
limitation. 



Sects. CCCCXV.— CCCCXLIII. relate to the mode of making 
continual claim, but as the doctrine itself was absolute before its 
actual abolition, it is thought best not to insert these sections. 



CHAP. VIII.— OF RELEASES. 

Sect. CCCCLXIV. Releases are of a mans right in real [or per' 
sonaT] property ^ or of his rights of actio7i. — Releases are in divers 
manners, viz., releases of all the right which a man hath in 
lands or tenements, and releases of actions personal and real, and 
other things. Releases of all the right which men have in lands 
and tenements, &c., are commonly made in this form, or of this 
efftJct. [See Co. Litt. 264 a. b. ; 4 Barton's Elem. Convey. 204; 
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U Black. Com. 324 ; 1 Steph. Com. 479 ; Gflbert'e Tentires, 53 
€t 9eq,; Burton's Comp. p. 15 — 19; Comyn's Dig. and Bacon's 
Abr. tit. ** Release ;" 2 Sanders on Uses and Trusts, tit. '' Lease 
and Release;" Noy's Max. ch. 37 ; Hobart, 163; 4 Coke's Rep. 
eS; 8 Id. 152. N. B. T&is section is 444, though wrongly printed 
ms sect, 464. 



Sect. CCCCXLV. The form of a release of right in laiids, ^i?'.— 
•• Know all men by these presents, that I, A. of B., have remised; 
•• released, and altogether from me and my heirs quit claimed" : or thus, 
•* for me and my heirs quit claimed to C. of D., all the right, title, and 
•• claim which I have, or by any means may have, of and in one 
'' messuage with the appurtenances in F., &c." And it is to be under- 
stood that these words, remisisse, et quietum clamdsse, are of the 
same effect as these words, relax^se. [Co. Litt. 264 ; Plowden, 140; 
6 Bacon's Abr. 602 ; 1 Steph. Com. 480 ; Gilbert's Tenures, 53* 
«4; Com. Dig. tit. "Release" (A. 1); 1 Ventris, 78; 2 Sanders 
il. 96; 1 Siderfin, 452.] 



Sect. CCCCXLVI. No right passes by a release, except that which 
releasor had at the time, — Release by son of disseisee in the latter'^ 
^fetime to disseisor is of no avail, — Also, these words, which are 
commonly J)ut in such releases, scilicet (qu^ quovismodo in futurufk 
habere poteroj are as void in law ; for no right passeth by a release; 
but the right which the releasor hath at the time of the release made. 
For if there be father and son, and the father be disseised [antCi 
pp. 99, 119] and the son (living his father) releaseth by his deed to 
the disseisor all the right which he hath or may have in the same 
tenements without clause of warranty, &c. [sect. 697], and after the 
father dieth, &c., the son may lawfully enter upon the possession of 
the disseisor, for that he had no right in the land in his father's life, 
hat the right descended to him after the release made by the deatli of 
his father, &c. [Co. Litt. 265 a ; Comyn's Dig. tit. " Release" (B. 3) j 
Noy's Maxims, p. 74 : 6 Bacon's Abr. 626, 627 ; 10 Coke's Rep. 
61; Bridgman, 76; 2 Leonard, 20; Hobart, 130; 8 East, 552; 
Fitzgibbon, 234 ; Co. Litt. 265 a. n. (1) ; Gilbert's Ten. 53, 64.] 

NofE. — As Littleton speaks of future rights and interests, it ^11 
be convenient to tiotice here some provisions of a recent steittit^ 
nQative to the disposition of such interests. By 8 & 9 Vict. c. 106, 
«. 6, it 16 ebifteted, *' that after the first day of October, ohfe thousafid 
^ght hundred and forty-five, a contingent, an executory, aiid'a fut^hi 
mterest, and a possibUity coupled wiJth an intet^st, in Aby tailsmientfe 
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or hereditaments of any tenure, whether the object of the gift o^ 
limitation of such interests or possibility be or be not ascertained » 
also, a right of entry, whether immediate or future, and whetbor 
vested or contingent, into or upon any tenements or hereditaments in 
England, of any tenure, may be disposed of by deed ; but that no 
such disposition shall, by force only of this act, defeat or enlarge an 
estate tail ; and that every such disposition by a married woman shall 
be made conformably to the provisions, relative to dispositions by 
married women, of an act passed in the 3 & 4 Will. 4, c. 74. See 2, 
Law Students' Mag. 112, 113. 



Sbct. CCCCXLVII. a release of a bare right to land must he to 
the person having the freehold, — ^Also, in the releases of all the right 
which a man hath in certain lands, &c., it behoveth him to whom the 
release is made in any case, that he hath the freehold in the lands in 
deed, or inlaw, at the time of the release made, &c. ; for in every case 
where he to whom the release is made, hath the freehold in deed, or in 
law, at the time of the release, &c., there the release is good. Co. 
Litt. 265 b.; 10 Coke's Rep. 48 b. ; Doctor and Student, 18a.; 
1 Sanders on Uses, &c. 196, 4th edit; 1 Coke's Rep. 113 a.; 
Burton's Comp. pi. 46 ; Gilb. Ten. 54.] 

NoTB. — ^Littleton is speaking of a release (per milter le droit) of 
a right of freehold at the least, and not of a mere chattel interest 
(Co. Litt. 265 b.) ; as a release which operates by way of enktrgemeHi 
may be made to a person who has only a chattel interest ; as a lessee 
for years on his making an actual entry. Sect. 459 ; Co. Litt. 270, 
and Butler's notes; Gilb. Ten. 69, 300, by Watkins. 



Sbct. CCCCXLVIII. "Freehold" defined— Release to the heir 
before entry is good, as he has a freehold in law — Dower of seisin in 
law. — Freehold in law [post, sect. 681] is, as if a man disseiseth [ante, 
pp. 99, 119] another and dieth seised, whereby the tenements de- 
scend to his son, albeit that his son doth not enter into the tenements, 
yet he hath a freehold [ante, p. 32] in law, which by force of the 
descent is cast upon him ; and, therefore, a release made to him, so 
being seised of a freehold in law, is good enough ; and if he taketh 
wife, being so seised in law, although he never enter in deed and dieth, 
his wife shall be endowed. [Comyn's Dig. tit. "Release" (B); 
Burton's Comp. pi. 303; Co. Litt. 261 b., n. (1), ad fin. ; 271 b.. 
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n. (1), 8. 1, ad fin. ; Gilbert's Ten. 54. As'to dower of a sebin in 
law, see 2 Black. Com. 131 ; 1 Steph. Com. 252.] 



Sbct. CCCCXLIX. a release to the reversioner or remainder-man 
is good — Lease by disseisor to stranger for life ; the release of disseisor 
is good. — ^Also, in some cases of releases of all the right, albeit that 
lie to whom the release is made, hath nothing in the freehold in 
deed nor in law, yet the release is good enough. As. if the disseisor 
letteth the land which he hath by disseisin to another for term of his 
life, saying the reversion to him, if the disseisee or his heir release to 
the disseisor all the right, &c., this release is good, because he to whom 
the release is made, had in law a reversion at the time of the release 
made. [Comyn's Dig. tit. "Release" (B. 1) ; Gilbert's Ten. 55.] 



Sect. CCCCL. If a disseisor leases to one for life, remainder to 
another for life, SfC», and the disseisee releases to him in remainder, it is 
a good release, — In the same manner it is, where a lease is made to 
a man for term of life, the remainder to another for term of another 
man's life, the remainder to the third in tail, the remainder to the 
fourth in fee, if a stranger, which hath right to the land, releaseth all 
his right to any of them in the remainder, such release is good, 
because every of them hath a remainder in deed vested in him. [Com. 
Dig. tit. "Release" (B. 1); 2 Preston's Convey. 324; 1 Steph. 
Com. 480. 481 ; Gilbert's Ten. 70, 71; 2 Black. Com. 325; 1 
Taunt. 602.] 



Sbct. CCCCLI. If tenant for life, reversion or remainder to B„ 
he disseised; a release by any one of his right to B. is void, as he had 
but a bare right. — But if the tenant for term of life be disseised, and 
afterwards he that hath right (the possession being in the disseisor) 
releaseth to one of them to whom the remainder was made, all his 
right, this release is void, because he had not a remainder in deed at 
the time of the release made, but only a right of a remainder. [Co. 
Litt. 268 a. b. ; Com. Dig. tit. " Release" (B. 2) ; Noy's Max. 75. 

NoTB. — ^The reason why the release is void in the above instance, 
is, that by the disseisin the remainders were divested, consequently 
the remainder-man has no estate left. The releasor, therefore, cannot 
release his right in the estate (for the case put, it is presumed, is a 
sase of release by way of mitter le droit, and not by way of enlarge* 
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meat), beoause in fact it is not the estate of the inteiidlMl releasee, he 
having been previously disseised of it, and not having revested it. 
The case, therefore, is in fact the case of a release of right to a 
mere stranger, and, consequently, inoperative. Sheppard's Touchst. 
325, and note (a) by Atherley. 



Sect. CCCCLII. A release to the reversioner or remainier'fium ikaj/ 
serve the freeholder, hut he must make profert of the deed. — ^Aild Vkdtt 
thai; (Bvery release made to him which hath a reversion or a reMftiilder 
in deed, shall serve and aid him who hath the freehold, as well to 
him to whom the release was made, if the tenant hath the teleiklM 
in his hand to plead. [Comyn's Dig. tit. "Header"' (O. 4); 
Burton's Comp. pi. 49.] 

Note. — ^The above and following sections were quoted by cociBflel 
in the case of Bain v. Cooper (8 Mees. and Wels. 751 ; 9 Id, 701 ; 
1 Dowl. N. S. 11 ; 5 Jurist, 873, S. C.) where Mr. Baron Parke in 
delivering judgment said : — " The general rule with respect to 
making profert is correctly stated in Dangerfield v. Thomas (9 Adol. 
and Ellis, 292), namely, that a party is not required to make profert 
of an instrument to the possession of which he is not entitled. Ilie 
only exceptions to that rule are, where the party pleading acts as 
tenant of another, or where there is privity of interest between them^ 
as in the case of a release to a reversioner, of which the tenant for Ufe 
may avail him. So also in the cases of heir and executor, who may plead 
a release to the ancestor or testator whom they respectively represent; 
so also with respect to several tortfeasors [sect. 376], for in all these 
oases there is a privity between the parties which constitutes an 
identity of person." 



Sect CCCCLIII. A release to tenant for life may enure to the benefit 
pf^ihe reversioner or remainder -man, hut they must make profert of it. — 
In the same manner it is, where a release is made to the tenant for 
life, or to the tenant in tail, this shall enure to them in the reversion, 
or to them in the remainder, as well as to the tenant of the freehold, 
and they shall have as great advantage of this, if they can show it. 
[Com. Dig. tit. Pleader (O. 4) ; Co. Litt. 267 b. ; Bam v. Cooper, 
8 Mees. and Wels. 751 ; 9 Id. 701 ; 1 Dowl. N. S. 11 ; 5 Jurist, 
873, S. C. ; Shepp. Touchst. 325; ;?os^ sect. 470; Noy's Max. 
p. 76.] 



Sect. CCCCLIV. If after tenant is disseised the lord release to the 
disseisee, all his right, SfC, tie release is good, and the ^eighory fe 
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egtinet, — ^Also, if there be lord and tenant, and the tepant be dis« 
seised, and the lord releaseth to the disseisee all the rigtit wlfich he 
halii in the seigoory or in the land, this release is good, and the 
seignory is extinct, and this is by reason of the privty which is 
between the lord and the disseisee. For if the beasts of the dis- 
seisee be taken, and of them the disseisee sueth a replevin against 
the lord, he shall compel the lord to avow upon him \_note to sect, 
455], for if he avow upon the disseisor, then upon the matter shown 
the avowry shall abate, for the disseisee is tenant to him in right 
and in law. [Co. Litt. 266 b., n. (1), 268 a.; Com. Dig. tit. 
" Rdease " (B. 1) ; 6 Bacon's Abr. 614.] 

Note. — The release in the above case operates by way of extin- 
guishment, and is good in respect of privity, though the disseisee had 
ho estate. Comyn's Dig. tit. " Release" (B. 1). 



SscT. CCCCLV. If on gift in tail, rendering rent, the donee he 
disseised, and the donor releases to him all his right, this is an extin* 
guishment of the rent. — Also, if land be given to a man in tajl, 
Preserving to the donor and his heirs a certain rent, if the donee be 
disseised, and after the donor release to the donee and his heirs all the 
right which he hath in the land, and after the donee enter into the 
land upon the disseisor ; in this case the rent is gone, for that the 
disseisee, at the time of the release made, was tenant in right and in 
law to the donor, and the avowry of necessity ought to be made 
upon him by the donor for the rent behind, &c. But yet n jliing 
of the right of the lands fsciliceij of the reversion, shall pass by uch 
release, for that the donee to whom the release is made the . had 
nothing in the land, but only a right, and so the right of the and 
could hot then pass to the donee by such release. [Com. Dig. tt. 
"Release *' (B. 1) ; Shepp. Touchst. 329.] 

NoTB. — In Littleton's time it was necessary in an avowry to name 
the person upon whom the defendant avowed (Com. Dig. tit. Pleader 
(3 K. ) 15 ; Co. Litt. 269 a.), but by 21 Hen. 8, c. 19, the lord may 
avow, and others make cognizance upon the lands holden of him, 
without naming any person certain. Co. Litt, 269 b. ; 6 Bacon's 
Abf. 614, 7th edit. 



Sbct. CCCCLVI. If lessee for life, rendering rent, he disseised, 
and the lessor releases to him all his right, the rent is extinct, though 
the reversion is not. In the same manner it is, if a lease be made to 
one for term of life, reserving to the lessor and to his heirs a certain 
]%nt, if the lessee be disseised and after the lessor release to the lessee 
and to liis heirs all the right which he hath in the land, and after the 
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lessee enteretb, albeit in this case the rent is extinct, yet nothing of 
the right of the reversion shall pass cawd qud suprd, [Com. Dig. 
tit. " Release" (B. 1) ; Shepp. Touchst. 325, 329, 332 ; 6 Bacon's 
Abr. 614; 10 Coke's Rep. 58.] 



Sect. CCCCLVII. — If tenant in fee make a feoffment, and after- 
wards the lord release to the feoffor, his seignory is not thereby extin- 
guished, —Bat if there be very lord and yery tenant, and the tenant 
maketh a feoffment in fee, the which feoffee doth never become tenant 
to the lord, if the lord release to the feoffor all his right, &c., this 
release is altogether void, because the feoffor hath no right in the 
land, and he is not tenant in right to the lord, bat only tenant as to 
make the avowry, and he shaU never compel the lord to avow apon 
him, for the lord shall avow upon the feoffee if he will. [Com. Dig. 
tit. •' Release " (B. 2) ; Sheppard's Touchst. 332 ; 10 Coke's Rep. 
58. See post, sect. 480, and Mr. Atherley's Note to Sheppard's 
Touchst. 332.] 

NoTB. — ^The above doctrine does not now apply to lands of free- 
hold tenure, as they are held or are supposed to be holden of the 
sovereign. 



Sect. CCCCLVIII. relates to the obsolete doctrine of Knight's 
service. See ante, p. 56. 



Sect. CCCCLIX. A release to lessee for years before his entry is 
void, but it is good if after entry. — Also, if a man letteth to another 
his land for term of years, if the lessor release to the lessee all his 
right, &c., before that the lessee had entered into the same land by 
force of the same lease, such release is void, for that the lessee had 
not possession in the land at the time of the release made, but only a 
right to have the same land by force of the lease. But if the lessee 
euter into the land, and hath possession of it by force of the said 
lease, then such release made to him by the feoffor, or by his heir, is 
sufficient to him by reason of the privity which by force of the lease 
is between them, &c. [Co. Litt. 270 a, ; Comyn's Dig. tit. " Re- 
lease " (C. 1, 2) ; 2 Preston's Convey. 3, 20, 2i, 95 ; Noy's Max. 
176, Bythew. edit.] 

Note. — See as to entry not being necessary where term created 
by deed operating under the statute of uses. Ante, pp. 32, 33 ; 
Barton's Comp. pi. 131, 148, 149. 

Note. — What Littleton says in the above section as to a release 
to a lessee before entry being void, it must be understood that be 
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18 speaking of a lease at common law ; for if it be so framed as to be 
a bargain and sale under the statute of uses, the possession is imme- 
diately executed in the lessee, so that no entry is necessary. Co. 
Litt. 270 a.,n. (2), 271 b.. n. (1) ; Cro. Car. 110; 2 Ventris, 35 ; 
Bythewood's Note (b) to Noy's Max. 176. 



Sbct. CCCCLX. Release hy way of enlargement of estate to tenant 
at will is valid. — In the same manner it is, as it seemeth, where a 
lease is made to a man to hold of the lessor at his will, by force of 
which lease the lessee hath possession : if the lessor in this case make 
a release to the lessee of all his right, &c., this release is good enough 
for the privity which is between them ; for it shall be in vain to make 
an estate by a livery of seisin to another, where he hath possession 
of the same land by the lease of the same man before, &c. 

NoTB. — But the lessor in the above case has no reversion (I Steph. 
Com. 299 ; 8 Coke's Rep. 75 a.), and consequently he cannot grant 
the estate as a reversion to a stranger. 2 Sand. Uses, 34, n., 4th 
edit. ; Burton's Comp. pi. 55. 



Sect. CCCCLXI. Release by way of enlargement to tenant at suf- 
ferance is void. But where a man of his own head occupieth lands or 
tenements at the will of him which hath the freehold, and such occupier 
claimeth nothing but at will, &c., if he which hath the freehold will 
release all his right to the occupier, &c., this release is void, because 
there is no privity between them by the lease made to the occupier, 
nor by other manner, &c. [Com. Dig. tit. ** Release " (C. 2) ; Cro. 
Car. i69 ; Burton's Comp. pi. 56 ; Co. Litt. 270 b.] 

Note. — It is clear that Littleton refers to a tenancy at sufferance, 
which is where a tenant after the expiration of a lawful estate con« 
tinues in possession without any new contract. 



Sects. CCCCLXIL— CCCCLXI V.—//* a ;>er50» enfeoffed others 
[before the statute of uses'], upon confidence topifform his last will, the 
feoffees might release to their feoffor, — Also, if a man enfeoff other 
men of his land upon confidence and to the intent to perform his last 
will, and the feoffor occupieth the same land at the will of his feoffees, 
and after the feoffees release by their deed to their feoffor all their 
right, SlCj this hath been a question, if such release be good or no. 
And some have said, that such release is void, because there was no 
privity between the feoffees and their feoffor, in so much as no lease 
was made after such feoffment by the feoffees to the feoffor, to hold 
at their will: and some have said the contrary, and that for two 
causes. 
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S^CT. CCCCLXIII. One is, that when such feoffment is made 
upon confidence to perform the will of the feoffor, it shall be intended 
by the law. that the feoffor ought presently to occupy the land at the 
wil) of his feoffees ; and so there is the like kind of privity between 
them, as if a man make a feoffment to others, and they immediately 
Upon the feoffment will and grant, that their feoffor shall occupy the 
land at their wiU, &c. 

Sect. CCCCLXIV. Another cause they allege, that if such land 
be worth forty shillings a year, &c., then such feoffor [Jbrmerfy'] 
should have been sworn in assise and others inquests in pleas real» 
and also in pleas personal, of what great sum soever the plaintiff will 
declare, &c. And this was by the common law of the land : Srgo, 
this is for a great cause. And the cause is, for that the law will that 
such feoffors and their heirs ought to occupy, 8cc., and take and 
enjoy all manner of profits, issues, and revenues, &c., as if the lands 
were their own, without interruption of the feoffees, notwithstanding 
such feoffment. Ergo, the same law giveth a privity between such 
feoffors and the feoflfees upon confidence, &c., for which causes they 
have said, that such releases made by such feoffees upon confidence 
to their feoffor or to his heirs, &c., so occupying the lands, shall be 
good enough ; and this is the better opinion, as it seemeth. Quisre, 
for this seemeth no law at this day. [But see Co. Litt. 272 b. [g"), 
contra this quaere, which is an addition to Littleton.] 

Note. — Since Littleton's time, all uses are by 27 Hen. 8, c. 10, 
transferred into possession, so as the case above put is altogether 
altered. Still in those cases where the statiite does not operate, and 
the legal estate is therefore vested in a trustee, the beneficial owner 
(or cestui que trust as he is called) may continue in possession with- 
out any prejudice to that legal estate. The law considers the cestui 
que trust as tenant at will under the person who, in a court of law, 
is regarded as the true owner. Burton's Comp. pi. 400, 401. 



SECT. CCCCLXV. Release to enlarge an estate — A release in fee 
should have words of inheritance, — Also, releases according to the 
matter in fact, sometimes have their effect by force to enlarge the 
estate of him to whom the release is made. As if I let certain land 
to one for term of years, by force whereof he is in possession [ante, 
pp, 32, 33, note to sect, 58], and after I release to him all the right 
which I have in the land without putting more words in the deed, 
and deliver to him the deed, then hath he an estate but for the term 
of his life. And the reason is, for that when the reversion or re- 
mainder is in a man who will by his release enlarge the estate of the 
tenant, &c,, he shall have no greater estate, but in such manner and • 
form as if such lessor were seised in fee, and by his deed will make 



a|i estate to ope in a certain fbrm, and delhrer to him seisin by Ibret 
of the same deed : if in such deed or feoffment there be not any word 
of inheritance, then he hath but an estate for life ; and so it is in 
such releases made by those in the reversion or in the remainderl 
For if I let land to a man for term of his life, and after I releaise to 
him all my ri^t without more saying in the release, his estate ii^iibt 
enlarged. Bat if I release to him and his heirs [sect. 1], then he 'hatS 
a fee simple ; and if I release to him and to his heirs of Ins bbcyr ' 
begotten [seot. 14], then he hath a fee tiElil, &c. And so it bc^ovem:' 
to specify in the deed what estate he to whom the release is made 
shall have. [6 Bacon's Abr. tit. "Release " (C. 5), p. 619, 7th 
edit. ; Com. Big. tit. " Release" (C. 2) ; Co. litt. 273 b. ; Jenkin's 
Oent. 200; Cro. Car. 835.] 



SscT. CGCCLXVI. Release hy way of mitter h drmt. If disseisee 
r^ease to disseisor the wrongful estate becomes a lavful one, — -Also, 
sometimes releases shall enure de mitter and vest the right of hini 
vrhich makes die release to him to whom the release is nkade. ' As if 
a man be disseised, and he releaseth to his disseisor all his right, ' 
in tiiis case the disseisor hath his right, so as where before his estate 
was wrongful, now by this release it is made lawful and right. [Com/ 
Itig. tit. " Release " (B. 5) ; post, sect. 472.] 

Note. — ^Here Littleton treats of releases which operate by mitte ] 
U droit (2 Black. Com. 825 ; 1 Steph. Com. 481, 482). Releaseli 
of this kind must be made either to the disseisor, his feoffee, or his ' 
heir. In all these cases the possession is in the releasee ; this right ^ 
in the releasor ; and the uniting the right to the possession completes 
the title of the releasee : but the different degrees of tide in the 
disseisor, his feoffee or his heir, give the releases made to them 
different operations. They all agree in this respect, that no privity • 
is required, or indeed can, from the nature of the case, exist betweeir - 
them and the releasor. . . 



Sect. CCCCLXVIL^ re^e^w^ by mitter le droit will pass a fee 
without words of inheritance, ^-^Bnt here note, that when a man is 
seised in fee simple of any lands or tenements, and another -wffl' 
rdease to him all the right which he hath in the same tenements, he 
needeth not to speak of the heirs of him to whom the release is made, ' 
for that he hath a fee simple at the time of the release made. For HF- 
the release was made to him for a day, or an hour, this shall be- as 
strong to him in law, as if he had released to him and his heirs. For 
when his right was once gone from him by his release without any 
condition, &c., to him that hath the fee simple, it is gone for ever ^ 
[Com. Dig. tit. " Release " (B. 1) ; 6 Bacon's Abr. tit. "Release," p.*'' 
612, 7th edit. ; Co. Utt. 274 b., n. (1), by Mr. Batl^]. 
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Sbct. CCCCLXVIII. A r^ense hy reversioner, 8fC., mfee, toUmmi, 
operates by enlargement, and the quantum of estate should be expre ss ed. — 
Bat where a man hath a reversion in fee simple, or remainder in fee 
simple, at the time of the release made, there if he will release to the 
tenant for years, or for life, or to the tenant in tail, he ought to de« 
termine the estate, which he to whom the release is made shall have 
by farce of the same release, for that such release shall enure to 
cnkige the estate of him to whom the release is made. lAnte, sect. 
465 ; Burton's Comp. pi. 57. See also next section adfinem.'] 



Sbct. CCCCLXIX. Releases by mitter le droit pass all a man*s right 
without words of inheritance, SfC. — But otherwise it is, where a man 
hath but a right to the land, and hath nothing in the reversion nor 
in tiie remainder in deed. For if such a man release all his right to 
one which is tenant in the freehold, all his right is gone, albeit no 
mention be made of the heirs of him to whom the release is made. 
For if I let lands to one for the term of his life, if I after release to 
him to enlarge his estate, it behoveth that I release to him and to his 
heirs of his body engendered, or to him and his heirs, or by these 
words, " to have and to hold to him and to his heirs of his b«dy 
engendered," or, " to the heirs males of his body engendered," or 
sndi like estates, or otherwise he hath no greater estate than he had 
before. [See ante, sect. 467 ; Co. litt. 274 b., n. (1) by Mr. Butler ; 
6' Bacon's Abr. tit. ''Release" (C. 2), p. 612, 7th edit. ; Burton's 
Comp. pi. 57.] 



Sbct. CCCCLXX. If tenant for life demises his land to another 
for ike life of his lessee, with remainder over in fee, and the reversioner 
releases to the lessee, he will be barred, — But if my tenant for life 
letteth the same land over to another for tenii of the liis of his lessee, 
the remainder to another in fee, now if I r^ease to him to whom 
my tenant made a lease for term of life, I shall be barred for ever, 
albeit that no mention be made of his heirs, for that at the time of 
the release made I had no reversion, but only a right to have the re- 
version. For by such a lease, and the remainder over, which my 
tenant made in this case, my reversion was discontinued. &c., and 
tib release shall enure to him in the rebainder [sect. 473], to have 
ajdvantage of it, as well as to the tenant for term of life. [See Co. 
Litt. 275 a., n. (1), by Mr. Butler ; 5 Com. Dig. tit " Release " 406 ; 
4 Barton's Elem. Convey. 213 ; 1 Roscoe on Real Actions, 61.] 
. NoTB. — Mr. Roscoe (I Real Actions, p. 61) says that the feoffment 
by tenant for life did not create a discontinuance, because the entry 
of the reversioner was not thereby taken away. The conveyance wbic^ 



SscTS. 471 — 473.] rblbasbs. 187 

Littleton terms a lease was clearly by feoffment, as it divested or 
displaced the reversion (1 Stepb. Com. 474). It must, however, be 
borne ui mind that a feoffment will not now pass any greater estate 
than that which the person making it has, for by 8 & 9 Vict. c. 106, 
s. 4/<a feoffment made after the first day of October, 1845« shall 
not have any tortious operation. See post, sect. 61 1. 



Sbct. CCCCLXXI. Tenant for life and the remainder-man are one 
tenant in law, — ^For to this intent the tenant for term of life and he in 
the remainder are as one tenant in law, and are as if one tenant were 
sole seised Isect. 324] in his demesne as of fee [sects. 10, 324, 366, 
384] at the time of such release made unto him, &c. [See per Lord 
Hardwicke, 13 East, 493 ; 1 Roscoe's Real Actions, 43.] 



Sect. CCCCLXXII. On disseisin hy two, release to one enures to 
that one only : but if disseisor enfeoffs two, a release to one shall enure 
to both. — ^Also if a man be disseised by two, if he release to one of 
them, he shall hold his companion out of the land, and by sach re- 
lease he shall have the sole possession and estate in the land. But if 
a disseisor enfeoff two in fee, and the disseisee release to one of the 
feoffees, this shall enure to both the feoffees, and the cause of the 
diversity between these two cases is pregnant enough. For that 
they come in by feoffment, and the others by wrong,'&c. [See Com 
Dig. tit. "Release" (B. 4, 5) ; Burton's Comp. pi. 49; 6 Bacon's 
Abr. 612, 7th edit.; Gilbert's Tenures, 54, 55, by Watkms; Mr; 
Rudali's note to Hawkins's Abr. of Co. Litt. 409 ; Mr. Butler's 
note (l)to Co. Litt. 277 b.] 



Sbct. CCCCLXXIII. If a disseisor be disseised, a . release to any 
subse^[uent disseisor bars all the precedent. — ^Also, if I be disseised, 
and my diisseisor is disseised, if I release to the disseisor of my 
disseisor, I shall not have an assise [abolished] nor enter upon the 
disseisor, because his disseisor hath my right by my release, &9. 
And so it seemeth in this case, if there be twenty disseised one after 
another, and I release to the last disseisor, this disseisor shall bar all 
the others of their actions and their titles. And the cause is as it 
seemeth, for that in many cases, when a man hath lawful title entry » 
although he doth not enter, he shall defeat all mean titles by his release, 
&c. But this holds not in every case, as shall be said hereafter. [See 
Mr. Butler's note (1) Co. Litt. 276 b., n. (1). Also 1 Fonbl. Equity, 
B.l, c. 4, s. 25 ; 1 Term. Rep. 214; 1 Story's Equity Jurispr. 60.] 



XS8 littmbton's tbnurbs. [SAgts, 474-— *W 

. Sbct. CCCCLXXIY. If disseisor lease for life, and lessee iiuAe 
fkoffmeni in fee, and disseisee release to feoffee, the entry ef disseisor is 
taken away. — ^Also, if my disseisor letteth the tetiemebts whereof hie 
disseised me, to another for term of life, and after the tenant (br 
;term of life ahenedi in fee, and I release to the alienee, Sec, th^n my 
disseisor cannot enter, causd qud suprcL, albeit that iit one time tiue 
alienation was to his disinheritance, &c. [See Co. Litt. 276 b, 277 a.] 



Sject. CCCCI4XXV. Release by heir of disseisee to abator of heir 
ff disseisor, bars the latter, — Also, if a man be disseised, who hath a 
son within 1^, and dieth, and the son being within age, the disseisor 
dieth seised, and the Jand descend to his heir, and a stranger abate, 
and aftier the son of the disseisee, when he cometh to his full age 
[sect, 104] , releaseth all his right to the abator ; in this case the 
heir of the disseisor should not have had an assise of mort d^ ancestor 
^[^^l^bre f^^ nbol%tiMC\ against the abator ; but was borred, becaoie the 
abator hath the right of the son of the disseisee by his release^ and 
the entry of his son was codgeable, for that he was within agb it 
the time of the descent, &c. [See ante, sects. 385, and 402.] 



. SkCT. CCCCLXXVI. The release of a right does not defeat a 1 
ftile tphich tjpe releasee has accepted, — But if a man be disseised, and 
0ie disB^sor mdceth a feoffment upon condition, viz,, to render to 
turn a ceKm rent, and fdr default of payment a re-entry, &c. [set^. 
S191]» ifJihe disseisee release to the feo£^e u^on condition, yet this 
idiall not Mi^nd the estate of the feo£^ upon condition ; for notwith- 
standing such release, yet his estate is upon condition, as it was 
before. And with this agreeth. the opinion of all the justices, 
Pasch, 9 If. T. . [See Mr. Butler's note (1) to Co. litt. 277 b. ; 
Cob- Di&. Ift^'^lease " (B. S).] 



'■ SicT. CdCCLXXVii. If c^seisor grafii a reht-chdrge, aii^ ^ 
lieisee fy%iise id hiU; the rent-cKarge remains. -—\n the saine riiaiinier it 
&, wheHf a msm m disseised of certain lands, and thie disseisor j^duiti 
a reht-chfl^ge {sect. &i7] oiit of the same land, &c., alb^t tbe (Ks^ 
i^fkk dodi afterwards release to the disseisor, &c., yet the rent- char^ 
f^tuhs in forqe. ..-^^ the reason in tl^ese two caseb is tlu^^ 
th^t a man sbiali hot have advantage by Such rele^e which shall t^ 
^gJdAst his proper acceptance, and against his own grant. Aha 
^ak^ sbiiie hive timk, that where the entry of i Moxx. i§ cong^l!^ 
lipiih It fehftht, if hi releiises to the same tenant, that thii^ sh&ll itffttt 
the tenant, as if he had entered upoa the tenant, and after enfeoffed 
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him» &c., this is not trae in every case. For in the first ease of theife 
two cases aforesaid, if the disseisee had entered upon the feoffee npon 
condition, and after enfeoffed him, then is the condition wholly 
defeated and avoided. And so in the second case, if the disseisee 
entereth and enfeoffeth him who granted the rent-charge, then i§ the 
rent-charge taken away and avoided, but it is not void by any slidh 
release without entry made, &c. 



Sbct. CCCCLXXVIII. Effect of release by disseisee as to those 
who had title against the releasee before the release, — ^Also, if a man 
be disseised by an infant who diens in fee, and the alienee dieth 
fteised, and his heir ehtereth, the disseisor being within age [sect. Ip4] , 
it was [formerly] in the election of the disseisor to have a writ bf 
dum fuxt infra atatem, or a writ of right [before their abolition'] against 
the heir of the alienee, and which writ of them he chose he ought to 
have recovered by the law, &c. And also he may enter into the laid 
without any recovery, and in this case the entry of the disseisee is 
taken away, &c. But in this case if the disseisee release his right 
to the heir of the alienee, and after the dissesor brought a writ 6f 
right [before its abolition] against the heir of the alienee, and Be 
joined the inise upon the mere right, &c., the great ateise ougLt to 
hilve found by the law, that the tenant had more mere right tiito 
the disseisor, &c., for that the tenant hath the right of the disseisee 
by his release, the which is the most ancient and most mere right ; 
for by such release all the right of the disseisee passeth to the tenant, 
and is in the tenant. And to this some have said, that in this case 
where a man which hatk right to lands or tenements (but his entty 
is not congeable) if he release to the tenant all his right, &c., that 
wich releasie shall enure by way of extinguishment. Ais to this it may 
be said, that this is true as to him which releaseth ; for by his releJEise 
he hath dismissed himself quite of his right as to his person, but yet 
the right which he hath may well pass to the tenant by his release. 
For it should be incenvenient that such an ancient right should be 
extinct altogether. Sec, for it is commonly ssdd that a right cannot die. 



Sbct. CCCCLXXIX. In what cases releases enure by way bf 
txtvngtnshment. — ^But releases which enure by way of extinguishment 
against ftU persons, are where he to whom the release is made cannot 
have that which to him is released. As if there be lord and tenant, 
and the lord release to the tenant all the right which he hath in the 
seignory, or all the right which he hath in the land, &c., this releaite 
goeth by way of exthiguishment against all persoids, b^ause thit 
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the tenant cannot have service to receive of himself. [Barton's 
Comp. pi. 1005 ; 4 Barton's Elem. Convey. 213.] 



Sect. CCCCLXXX. Release to tenant of rent, S(C., enures by way of 
extinguishment. — In the same manner is it of a release made to the 
tenant of the land of a rent-charge or cemmon of pasture, because the 
tenant cannot have that which to him is released, &c., so such re- 
leases shall enure by way of extinguishment in all ways. [Com. Dig. 
tit. " Release " (B. 6) ; Co. Litt. 280 a.] 



Sects. CCCCLXXXI. and CCCCLXXXII. relate to the abo- 
lished writ of right. 



Sect. CCCCLXXXIII. In \pleading the words " modo et iotmk " 
are sometimes of the substance of the issue, and at other times but words 
of form, — ^To this it may be said, that these words (modo et formd 
prout, Sfc) in many cases are words of form of pleading, and not 
words of substance. • For if a man brought a writ of entry tit casu 
proviso, of the alienation made by the tenant in dower to his disin- 
heritance, and counted of the aUenation made in fee, and the tenant 
said, that he did not alien in manner as the demandant had declared, 
and upon this they were at issue, and it was found by verdict that 
the tenant aliened in tail, or for term of another man's life, the de- 
mandant should have recovered, yet the alienation was not in manner 
as he declared, &c. [See as to " modo et forma,** Co. Litt. 281 
b. [c] ; Doctrina Placitandi, p. 344 ; 1 Chitty on Pleading, c. 7 ; 
Viner's Abr. tit. " modo et formA ;" Gilbert's Com. Pleas, 251.] 

Note. — Mr. Chitty, speaking of the pleadings in actions of as- 
sumpsit, says ; " The allegation, ' modo et forma, does not put in issue 
the form of the count, but only the substance of the promise, for 
which reason the plaintiff may give in evidence a contract different 
from that mentioned in the declaration in time or place, when imma- 
terial, though not a contract different in substance." 



Sect. CCCCLXXXI V. Plea of Justification in action for wrongful 
distress. '^Aho, if there be lord and tenant, and the tenant hold of the 
lord by fealty [ante, p. 54] only, and the lord distrain the tenant for 
rent, and the tenant bringeth a writ of trespass against his lord for 
his cattle so taken, land the lord pleads that the tenant holds of 
him by fealty and certain rent, and for the rent behind he came to 
distrain, &c., and demand judgment of the writ brought against him, 
quare vi et armU, SfC, and the other saith that he doth not hold of 
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him in the manner as he suppose, and upon this they are at issne, and 
it is found by verdict that he holdeth of him by fealty only ; in this 
case the writ shall abate, and yet he doth not hold of him in the 
manner as the lord hath said. For the matter of the issue is, whether 
the tenant holdeth of him or no ; for if he holdeth of him, although 
that the lord distrain the tenant for other services which he ought 
not to have, yet such writ of trespass quare vi et armis, SfC, doth not 
lie against the lord, but shall abate. 

~NoTB. — ^This is an illustration of the rule stated in the preceding 
section. 



Sbct. CCCCLXXXV. Not guilty in trespass, — ^Also, in a writ 
of trespass for battery, or for goods carried away, if the defendant 
plead not guilty, in manner as the plaintiff suppose, and it is found 
that the defendant is guilty in another town, or at another day than the 
plaintiff suppose, yet he shall recover. And so in many other cases these 
words, scilicet, " in manner as the demandant or the plaintiff hath sup- 
posed," do not make any matter of substance of the issue : for in a 
writ of right, [before its abolition] , where the mise was joined upon 
the mere right, that is as much as to say, and to such effect, viz., 
whether the tenant or demandant had more mere right to the thing 
in demand. 

NoTB. — In trespass, the day on which the trespass is alleged in 
the declaration to have been committed, is not material. (Co. Litt. 
238 a. ; Gilb. Evid. 238, 4th edit. ; Roscoe's Real Actions, 669). As 
to' the locality and designation of the premises in actions of trespass, 
it is ordered by Reg. Gen. Hil. Term, 4 Will. 4, that in actions of 
trespass quare clausum fregit, the close or place in which, &c., must 
be designated in the declaration by name, or abuttals, or other descrip- 
tion, in failure whereof the defendant may demur specially. 



Sect. CCCCLXXXVI.— CCCCXCI. relate to the proccedbgs 
on the abolished writs in real actions. 



Sbct. CCCCXCII. Release of actions real barred action of waste; 
so did release of actions personal, — Also, as to releases of actions real 
and personal [sect. 500] , it is thus : Some actions are mixed in the 
realty and in the personalty : as an action of waste sued against tenant 
for life ; this action [before its abolition, ante,p, 41] was in the realty, 
because the place wasted was recovered ; and also in the personalty, 
because treble damages were recovered for the wrongful waste 
done by the tenant ; and, therefore, in this action, a release of actions 
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real was a good plea in hwr, and so was a release of actipns penfonaL 
[Comyn's Digest, tit. " Release" (E. 3) ; 1 Roscoe's Real Actions, 

214.] 



Sbct. CCCCXCIII. Release in quare impedit.-^And in a fuare 
impedit a release of actions personal is a good plea» and so is a release 
of actions real, per Martin, quodfuit concessum, Hil. 9 H. 6» fed. 57. 

NoT£. — Coke (1 Inst. 285 b.) says, " This is an addition to 
Littleton," but be admits that it is law. See also, Roscoe's Real 
Actions, 235. 



Sbct. CCCCXCIV. and CCCCXCV. relate to the effect of re- 
leases on the now abolished writs in real actions. • 



Sbct. CCCCXCVI. Release of actions real will not bur right of 
entry, — Also, in sych case where a man may enter into lands or tene- 
ments, and also might have had an action real for this, whieh was 
given by the law against the tenant ; if in this case the demandant 
releaseth to the tenant all manner of actions real, yet this shall not 
take the demandant from his entry, but the demandant may well 
enter notwithstanding such release, for that nothing was released but 
the action, &c. [Comyn's Dig. tit. " Release " (E. 3) ; Co. Litt. 
286 a. ; Altham's Case, 8 Coke's Rep. 151 b. ; 1 Roscoe's Real 
Actions, 214.] 



SbcT. CCCCXLVIi. A man may take his goods, notwithstanding a 
release. — In the same manner it is of things personal : as if a man 
by wrong take away my goods, if I release to him all actions personal 
yet I may by the law take my goods out of his possession. [See 
Comyn's Dig. tit. " Release" (E. 3) ; 6 Bacon's Abr. 633, 7th edit. 
Jordan V. Sanders, 2 Roll's Abr. 407, cited 3 Bacon's Abr. p. 630, 
7th edit. ; but there the words, " and demands personal for any cause, 
matter, &c." were used ; as to which see sect. 508. 



Sect. CCCCXCVIII. Detinue— Release. ---Alio, if 1 have any 
cause to have a writ of detinue of my goods against another, albeit 
that I release to him all actions personal, yet I may by the law take 
toy goods out of his possession, because no right of the goods is re- 
leased to him, but only the action, &c. [See preceding section.] 
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Sbct. CCCCXGIX. relates to the effect of a release on the abolished 
writ of entry in the nature of an assize. . 



Sbct. D. Appeals of felony abolished — Release of actions generally 
il better than one of actions real and personal. — Also, if a m^n sued 
i\n appeal of felony Ibefore its abolition'] of the death of bis ance^tcu? 
•gainst another, though the appellant release^ to the defendant all 
manner of actions real and personal, this should not have aided the 
defendant, for that this appeal was not &n action rea), inasmuch af| 
the appellant should not have recovered any realty in such i^ppeal : 
neither was such appeal an action personal, inasmuch as the wrong 
was done to his ancestor, and not to him. But if he released to the 
defendant all manner of actions, then it should have been a good bar 
in an appeal. And so a man may see, that a release of all manner of 
actions is better than a release of actions real and personal, &c. 
[See as to appeals of felony, 4 Black. Com. 314; 4 S^eph. Com. 
384, 385 ; 59 Geo. 3, c. 46. As to the latter part of the section, 
see Com. Dig. tit. " Release " (E. 3) ; 6 Bacon's Abr. 632, 633, 
7th edit.] 



Sbcts. DI. and DII. relate to releases of the abolished appeals of 
robbery and of mayhem. See 4 Steph. Com. 384, 385. 



Sbct. PIII. Error to reverse outlawry — Release, — ^Alao, if a man 
"be outlawed In an action personal by process [which was formerly 
founded] iipon an ori^nal, and bringeth a writ of error, if he at 
"whose suit he was outlawed, will plead against him a release of all 
manner of actions personal, this seemeth no plea ; for by the said 
action he shall recover nothing in the personalty, but only to reverse 
the outlawry ; but a release of the writ of error is a good plea. 
[6 Coke's Rep. 25 ; Latch, 110 ; Co. Litt. 288 b.] 

NoTK. — In personal actions the process by original is abolishe(). 
(3 ^iefth. Com. 565, 566 ; 2 Will. 4, c. 39.) Process of outlawry 
ii^ay be issued, as provided for by 2 Will. 4, c. 39 ; 3 Steph. Com. 
S68. See also sect. 197. 



SscT. DIV. — Release of actions does not extend to ewecutiotis* — ? 
Also, if a man recover debt or damages, and he releaseth to the 
defendant all manner of actions, yet he may lawfully sue execution 
by capias ad satisfaciendum, or by elsgit, or fieri facias; for execution 
ttpon soch a writ cannot be said an action. [See 6 paeon's Abr. tit. 
(K.), pp. 632, 633, 7th edit ; ppst, sect. 5Q7.] 
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Note. — By a release of " all suits ** the party is barred of his 
execation. Co. Litt. 291; 8 Coke's Rep. 153; 6 Bacon's Abr. 
633, except at the King's suit. 



Sect. DV. Release of actions a bar to scire facias on Judgment.''^ 
Bat if after the year and day the plamtiff will sue a scire facias, to know 
if the defendant can say anything why the plaintiff should not have 
execution, then it seemeth that such release of all actions shall be a 
good plea in bar. But to some seems the contrary, inasmuch as the 
writ of scire facias is a writ of execution, and is to have execution, 
&c. But yet inasmuch as upon the same writ the defendant may 
plead divers matters after judgment given to oust him of execation, 
as outlawry, &c., and divers other matters, this may be well said an 
action, &c. [Comberback, 455; Co. Litt. 290; 6 Bacon's Abr. 
633 ; Comyn's Dig. tit. " Release" (E. 3) ; Hawkins' Abr. Co. Litt. 
435, 7th edit.] 



Sect. DVL Scire facias on fine — Release, — And I take it that in 
a scire facias upon a fine [before its abolition] a release of all manner 
of actions was a good plea in bar. 



Sect. DVIL Executions should be released by name. — But where a 
man recovereth debt or damages, and it is agreed between them that 
the plaintiff shall not sue execution, then it behoveth that the plaintiff 
make a release to him of all manner of executions. [Co. Litt. 291 a.] 



Sect. DVIIL A release of " demands " is the best release. — ^Also, 
if a man release to another all manner of demands, this is the best 
release to him to whom the release is made, that he can have, and 
shall enure most to his advantage. For by such release of all man- 
ner of demands, all manner of actions real, personal, and actions of 
appeal [before abolition, sects. 500 — 503] are taken away and extinct, 
and all manner of executions are taken away and extinct. [See 6 
Bacon's Abr. tit. " Release " pp. 629, 630 ; Co. Litt. 291 ; 8 Coke's 
Rep. 154; Cro. Jac. 170, 300; 10 Coke's Rep. 51; 4 Barton's 
Convey. 204, 223.] 

Note. — ^A release of all demands will not discharge a covenant not 
broken at the time, Cro. Jac. 170; 6 Bacon's Abr. 630 ; Com. Dig. 
tit. "Release" (E. 1); 1 New. Rep. 113; 3 Bam and Adol. 175; 
Shepp. Touchst. 261, n. 0) ; Harrison and Edward's Nisi Prius, 344. 
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^ntty into land9 — Release,-— ^An'di if a man hath tit^ 

lands or tenements, by such a release his title is 

-re de hoc, for Fitz-James, Chief Justice of 

*-rary, because an entry cannot be properly 

re. Coke says that is an addition, and no 
# opinion is clearly against law. See Com3m's 

*%, ♦ vfi- 1); Co. Litt 291; 4 Barton's Elem. 



N 



.. Rent-service, 8fC., is extinguished by release, — And if a 

* a rent- service or rent-charge, or common of pasture, &c., 

. a release of all manner of demands made to the tenants of the 

jut of which the service or the rent is issuing, or in which the 

jdmon is, the service, the rent, and the common, is taken away, 

and extinct, &c. [Com. Dig. tit. "Release" (E. 1); 6 Bacon's 

Abr. 631, 7th edit. ; Co .Litt. 291 ; 4 Barton's Elem. Convey. 225.] 

Note. — As to what is said of a rent-service, it seems that it must 

be confined to a rent- service in gross as a seignory. See 6 Bacon's 

Abr. 631 ; Hen v. Hanson, Levinz, 99, 100 ; Stephen y. Snow, 2 

Salkeld, 578; ante, note to sect. 508; 4 Barton's Elem. Convey. 

225, 226. 



Sbct. DXI. Release of controversies, 8fC, — Also, if a man releaseth 
to another all manner of quarrels, or all controversies or debates 
between them. &c., quare to what matter and to what effect such 
words shall extend themselves. [Co. Litt. 292 ; 6 Bacon's Abr. 633, 
7th edit. ; Comyn's Dig.'tit. " Release " (E. 3) ; 8 Coke's Rep. 153.] 



Sect. DXII. Release of actions discharges bonds for payment df 
money at a future day. — Also, if a man by his deed be bound to 
another in a certain sum of money, to pay at the feast of St. Michael 
next ensuing, if the obligee before the said feast release to the obligor 
all actions, he shall be barred of the duty for ever, and yet he could 
not have an action at the time of the release made. [Bacon's Abr. 
632, 7th edit. ; Co. Litt. 292, 293 ; Scott v. Lifford, 1 Campb. 250.] 

KoTB. — Such a release will not discharge a rent before the day of 
payment. See next section. 



Sbct. DXIII. Rent not due is not affected by release of actions, — Bit 
if a man letteth land to another for a year, to yield to him at the 
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feast of St. Michael next ensuing, 40s., and i^erwards, before the 
same feast, he releaseth to the lessee all actions, yet after the same 
least he shall have an action of debt for the non-payment «f the 4Qs.; 
xiothwtthstanding the said release. Siiule causam ditfersitatis between 
these two cases. 

NoT«. — ^The reason is because the rent is neither debiium nor soh 
v6ndum at the time of the release, nor is it merely a thing in action^ 
for it may be granted over. Co. Litt. 29.2 ; 6 Bacon's Abr. 632 ; 
4 Barton's Elem. Convey. 227 ; in which last books the word *' Debt *' 
is inserted instead of" Rent." 

Sect. DXIV. relates to the allegation of seisin in the abolished 
writ of right. 



CHAP. IX.— OF CONFIRMATION. 

' Sect. DXV. Form of deed of confirmation.— A deed of confirm- 
ation is commonly in this form, or to this effect : Know all men, <^c., 
that 7, A. of B. have ratified, approved, and confirmed to CofD, the 
estate and possession which he hath of and in one messuage, 8fC., with 
^he appurtenances, in F. Sfci [2 Black. Com. 325 ; Gilbert's Tenures, 
75; 2 Shepp. Touchst. 311 ; 1 Steph. Com. 482; Noy's Ma^. ch. 
38; 3 Jatman and Bythewood's Convey, by Sweet, 591 ; 2 Wood- 
deson's Vin. Lect. 178 ; 4 Barton's Elem. Convey. 230, 231.] 

Note. — Modern deeds, called confirmations, are not, strictly 
speaking, confirmations ; for, being generally by lease and release, 
they have a more extensive operation than a simple confirmation at 
•ommoii law 3 Jarman and Byth. Convey, by Sweet, 593. 



Sbct. DXVI. a confirmation is, in some cases, better- than a 
release. — And in some case a deed of confirmation is good and avail- 
able, where in the same case a deed of release is not good nor available. 
As if I let land to a man for term of his life, who letteth the same to 
another for term of for^y years, by force of which he is in possession ; 
if I by my deed confirm the estate of the tenant for years, and after 
the tenant for life dieth during the term of years, I cannot enter into 
the land during the said term. 4 Barton's Elem. Convey.* 230, 231, 
233; Gilbert's Tenures, 75.] 

Note. — Quaere, whether this is properly a confirmation. Gilbert's 
Ten. 75 ; 9 Coke's Rep. 142 ; 3 Jarm. and Bythew. Convey. 592. 



Sect. DXVII. In release to tenant for years, there must be privity, 
^Vet if I by my deed of release had released to the tenant for years 
ii^ the lifetin^e of the tenant for life, this release shall be void, fof . tftat 
then there was not any privity between me and the tenant for years : 



te tt release it not available to the tenant for yeaiv ; biit where th«r«i 
k a privity between him and him that rekaaeth. [Com. Dig. tit. 
r Confirmation" (a 1) ; 4 Barton's Elem. Convey. 1130, 23 Y ; Gil^ 
bert'jL Tenorea, 75 ; Mr. B|itler'a note (2) to Co. Litt. 269 a.} 



Sect. DXVIII. Confirmation may he good, where release would not* 
r^hi the same mannffl* it is, if I be disiseised, and the ditteisor mike 
• kaae to another for term of years, if I release to the termor, this is 
void : but if I confirm the estate of the termor, this ia good and 
eOtctnal. [4 Barton's Ekm. Convey. 281, 233, 240; 6 Cokeli 
Rep* 15; 9 Id. 142; Perkms, s. 86.]' 



: S|CCT. PXIX. Comfirmation tp dieseisor passes a fee without tk0 
word ** heirs *' — ^Also, if I be disseised, and I confirm the estate ot 
the diaseiBor, he hafh a good and rightful estate in ^ simple, albeit 
ift the deed of confirmation no mention be made of his hdrs, beeauaa^ 
he had £ee simple at the time of the confirmation. For in 8a<^ eaat» 
ii^the disaeiaee confirm the estate of the disseisor, to have sad to hdd 
to him and his heirs of hii^ body engendered, tb have and to hdd 
to him for term of his life, yet the disseisor hath a fee simple, and is 
seised in his demesne as of fee, because when his estate was confirmed, 
H» had th6n a fee simple, and such deed canhoi change his estalte, 
wiUloat entiry)nade upon him, &c. [Com. Dig. tit. " Confirmation" (B;"^ 
Sfjreaton'a Convey. 164 ; Mr. Butler'a Note (1) to Co. litt. 296 b.J 



SsoT. DXX. — Confirmation to disseisor for a day, SfC.-^Jn 
the aame manner it is, if his estate be confirmed for term of a day, 
or for term of an hour, he hath a good estate in fee simple, for this, 
that his eatate in fee simple was once confirmed. Quia eonfirmar& 
Mjfnn est, qubd firmum facere, 8fC, [Shepp. Touchst. 3^17, dl9;i 
Qom< Djg^ tit.. ''Confirmation" (B); 4 Barton's Elem. Convey. 
235, 240 i 1 Atkinson's Convey. 425 ; 2 Preston's Convey- lt».} 

SxoT. WSJd. Release to tenant for Itfs of disseisor, with renudnier 
Cfvar^ enures to remainder man. — Aho, if my disseisor maketh a lease 
far li£e, the remainder over in fee, if I release to the tenant for Ufii, 
this shall enure to him in the remainder. But if I confirm the estate 
of the tenant for term of life, yet after his decease I may well enter, 
because nothing is confirmed but the estate of the tenant for life, so 
tilat after his decease. I may entier. But when I release all my right 
ta tike tenant far life, this shall enure to him in the remainder or in- 
tbe levecsion, because all my right is gone by such release. But in 
tUa case, if the disseisor confirm the estate and titie of him in the 
remainder, without any oonfirmation made to the tenant for life, tiie 
I .cannot enter npon the tenant tat tenoa oC Bfi, far that thi 
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remainder is depending upon the estate for life; and if his estate 
should be defeated* the remainder should be defeated by the entry ci 
the disseisee , and it is no reason that he, by his entry, should defeat 
the remainder against his confirmation. [Com, Dig. tit. " Confirm* 
ation;" 4 Barton's £lem. Convey. 231, 233.] 



Sbct. DXXII. Release and confirmation to one of two disseisors. 

Also, if there be two disseisors, and the disseisee releaseth to one 
of them, he shall hold his companion out of the land. But if the 
disseisee confirm the estate of the one, without more saying in the 
deed, some say that he shall not hold his companion out, but shall 
hold jointly with him, for that nothing was confirmed but his estate, 
which was joint, &c. [Comyn's Dig tit. " Confirmation " (B, 1, 2) : 
3 Jarm. and Bythew. Convey. 592.] 

NoTB. — ^In the above case the disseisors are supposed to be jcunt- 
tenants, and as each joint-tenant is considered to be seised of ^e 
entirety of the estate, a confirmation of the estate of one is a confirm- 
ation of the entire estate, and consequently a confirmation of tlie 
estates of both. Atherley*s Note to Sheppard's Touchst. 31 9. 



Sbct. DXXIII. Joint'tenanfs confirmation to his companion. — ^And 
for this some have said, that if two joint*tenants be, and the one confiroa 
the estate of the other, that he hath but a joint estate, as he had before. 
But if he hath such words in the deed of confirmation, to have and to 
hold to him and to his heirs all the tenements whereof mention is 
made in the confirmation, then he hath a sole estate in the tenementu^ 
&c. And therefore it is a good and sure thing in every confirmation 
to have these words, " to have and to hold the tenements, &C.9 in 
fee, or in fee tail, or for term of life, or for term of years," according^ 
as the case is, or the matter lieth. [Co. Litt. 298 b. ; 3 Jarm. and 
Bythew. Convey, by Sweet, 604, note (b) ; 4 Barton's Elem. Con- 
vey. 234, 237.] 

NoTB. — Sheppard (Touchstone, 314) calls the confirmation of the 
jmnt-tenant to his companion, a grant; but Mr. Atherley presumes 
t)iat it would operate as a release ; as joint-tenants may release but 
cannot grant to each other. See also note to Gilbert's Ten. 78. 



Sbct. DXXIV. Confirmation in fee to tenant for life of Ms estate 
does not extend to his heirs, though mentioned. — For to the intent of 
some, if a man letteth land to another for life, and after confirm his 
estate, which he hath in the same land, to have and to hold his estate 
to him and to his heirs, this confirmation as to his heirs is void, for 
his hdrs cannot have his estate, which was not but for term oi his life. 
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Bat if be confirm his estate by tbese words, to bave the same land 
- to bim and to bis beirs, tbis confirmation maketb a fee simple in tbis 
case to bim in tbe land, for tbat tbe words " to bave and to bold," 
&c., goetb to tbe land, and not to tbe estate wbicb be batb, &c. 
[Sbepp. Toncbst. 316; 4 Barton's Mem. Convey. 237 ; Flowden's 
Com. 540 ; post, sect. 545.] 

NoTB. — ^Ibe grant to tbe confirmee being for a term of years, the 
confirmation of " bis estate " is a confirmation of tbe lands for the 
term ; and the habendum of " bis estate " to tbe confirmee and his 
heirs, is tbe habendum of the term to bim or bis heirs. The estate, 
therefore, of tbe confirmee is only confirmed during tbe term, and is 
not increased or enlarged into a fee. The habendum to him " and 
bis heirs," must be considered as repugnant to tbe nature of tbe estate 
intended to be confirmed, and therefore void. At all events, unless there 
was tbe most dear proof, in such a case, by way of recital or other^ 
wise, that the intention was to enlarge tbe term into a fee, it should 
be presumed tbat the habendum to tbe confirmee and " his heirs, " was 
inserted by mistake or want of skill, instead of an habendum " to him* 
his executors, and administrators." Atherley's Note to Sbepp. 
Tonchst. 315. 



S9€T. DXXV. Confirmation to husband and wife seised in right of 
the wife. — ^Also, if I let certain land to a feme sole for term of her 
life, who taketh husband, and after I confirm the estate of the hus- 
band and wife, to bave and to bold for term of their two lives ; in 
tbis case tbe husband doth not bold jointly with bis wife, but boldetb 
in right of bis wife for term of her Hfe. But tbis confirmation shall 
enure to the husband by way of remainder for term of bis life, if be 
surviveth his wife. [Gilbert's Tenures, 79 ; 4 Barton's Elem. Con- 
vey. 237, 238; Co. litt. 299; Plowden's Com. 160.] 



Sbct. DXXVI. Confirmation to husband and wife of leaseholds of 
the wife, — But if I let land to a /erne sole for term of years, who taketh 
husband, and after I confirm tbe estate of the husband and bis wife, 
to bave and to bold tbe land for term of. their two lives ; in tbis case 
they bave a joint-estate in tbe freehold of tbe land, for that the wife 
bad no freehold before, &c. [Comyn's Dig. tit. " Confirmation " 
(B. 4); 4 Barton's Elem. Convey. 238; Gilbert's Ten. 79; Mr. 
Buder's Note (1) to Co. Litt. 300 a.] 



Sbct. ; DXXVII. Confirmation to disseisor after grant of rent* 
charge. — Also, if my disseisor granteth to one a rent-charge outof tbe 
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land wbereof he disseised me, and I rehearung the 8aidg^BQt;c^mfirn| 
the same grant, and all that which is comprised within the sam^ 
grant, and after I enter upon the disseisor ; qaare, in this case if i(hq 
land be cBscharged of the rent or no. [Gilbert's Ten. 79 ; 4 Barton's 
Elem. Convey. 233 ; 1 Coke's Rep. 144 ; Co. Litt. 300 ; goaU seotSf 
529, 547; Mr. Butler's note (2) to Co. litt. 300 a.; 7 Ooke'ij 
Rep. 14.] 



. Sbct. DXXVIII. Charge of glebe h^ parson and conftmatum hf 
p$tr(m and ordinary. — ^Also, if a parson of a church charge the g^ebe 
land of his church by his deed, and after the patron and ordinary 
confirm the same grant, and all that is comprised in the same grant, 
then the grant shall stand in his force, according to the purport of 
the same grant. But in this case it behoveth that the patron hath a 
fee simple m the advowson ; for if he hath but an estate for life orm 
tail in the advowson, then the grant shall not stand but daring his 
life, and the life of the parson which granted, &c. 

Note. — JBy 1 3 Eliz. c. 20, " all charging of benefices witihi cure, 
and not being impropriated, with any pension, or with any profit ou^ 
of the same to be yielded or taken, hereafter to be made, other thai 
rents to be reserved upon leases hereafter to be made, according to 
the meaning of this act, shall be utterly void." This act was 
repealed by 43 Geo. 3, c. 84, which was itself repealed by 57 
Gep. 3, c. 99 ; the effect of which was to set up again the 18; 
Eliz. c. 20, except so far as it was repealed by 57 Geo. 8, c' 99, 
which did not, however, affect the above provision against charging. 
Doe V. Gully, 9 Barn, and Cres. 344 ; Metcalfe v. Archbiisihop of York, 
i Myl and Craig, 547 ; 5 Jarman's Convey, by Sweet, 214. Tii 
Shaw y. Pritchard, 5 Mann, and Ryl. 180 ; 10 Bam. and Cres. J41/ 
the court certified that a demise of a benefice for receiving an annuity 
made after the passing of the 57 Geo. 3, c. 99, was invalid, "being 
in substance a charging of the benefice within the meaning of 13 Eliz. 
o. 20, which so far as relates to the chargingof benefices, is nowinforq^." 
By 3 & 4 Vict. c. 113, b. 51, clergymen may, by consent, mortgage^ 
their benefices to raise money for building purposes. 



Sect. DXIX. Tenant/or l^e granting rent in fee, with confirmation 
by reversioner. — ^Also if a man letteth land for term of life, the which 
tenant for life charges the land with a rent in fee, and he in the 
reversion confirms the same grant, the charge is good enough an'd 
effectual. [4 Barton's Elem. Convey. 233 ; Co. Litt. 300 ; aate, 
sect. 527 ; post, sect. 547.] 

SsoT. DXXX. rektes to ohantreys. 
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w Sect. DXXXI. "Deed" or "^onoessi" tqunmkn^ ia '*Ofm^ 
finoavi." Also, in some cases this verb dedi, or this. verb, eojicess^ 
bath the sipue effeci in substance, and shall enure to the same rateni 
^ this verb confirmavi. As if I be disseised o( a carve of land, and 
I make sach a deed ; sciani prasentes, ^c„ ^M detU to the disaeiaor, 
&c., or qubd concern to the said disseisor, the .9aid carve, &c. [€b» 
Litt,295, 301; Dyer, il6; 1 Coke> Rep. 147; Shepp. Tquchat; 
314 ; Com. Dig. tit. " Confirmation " (A) ; 2 Anderson, 20 ; Mr. 
Butler's note (1) to Co. Litt. 384 a ; Cowper, 596 ; Gilbert's Ten. 
79, 80 ; lid. Raymond, 49, 50 ; 4 Barton's Elem. Convey. 230, 235.] 



Sbct. DXXXII. Confirmation by enlargement, — ^Also-, if I let land 
to 1^ man, for term of years, by forge whereof he is in possession, &o. 
and after I make a deed to him, &c., qtihd dedi et coneessi, 8fC»^ the 
sfdd land, to have for term of his hfe, and I deliver to him the deed, &'c., 
then presently he hath an estate in the land for term of his life.' 
ipilbert's Tenures, 79 ; Viner's Abr. tit. " Confirmation " (X) ; 
ghepp. Touchst. 814 ; 4 Barton's Elem. Convey. 235, 237.) 



Sbct. DXXXIII. ponftrmation by enlargement. —r Audi if I say iit 
the deed, to have and to hold to him and to his heirs of his body 
engendered, he hath an estate in fee tail. And if I say in the deed, 
tQ have and to hold to him and to his heirs> he hath an estate in fee 
simple : For this shall enure to him by force of the confirmation to 
enlarge his estate. [Sheppard's Touchst, 315; Oom. Dig. tit. 
*' Confirmation " (B. 3) ; 4 Barton's Elem. Convey. 237 ; 6 Coke's 
Rep. 15 ; 9 /rf. 142; Co. Litt. 305 ; Dyer, 145, 263, 296.] 

Note. — Though an estate for life may be enlarged by confirmation, 
yet an estate tail clearly cannot be enlarged by confirmation to a fee 
simple. The reversion in fee, indeed, expectant upon an estate tail, 
^y be granted or conveyed to the tenant in tail ; but this would not. 
be an enlargement of the estate tail, but the accession of a distinct 
estate. Atherley's Note to Shepp. Touchst. 315. 



Sect. DXXXIV. Deed hy two enuring as a feoffment by one, and a 
confirmation by the other, — Also, if a man be disseised, and the dis- 
seisor die seised, and his heir is in by descent, and after the disseidee 
and the heir of the disseisor ma^e jointly a deed to another in fee,, 
and livery of seisin is made upon this (as to the heir of the disseisor 
that scaled the deed), the tenements do pass and enure by the same 
deed by way of feoffment ; and as to the disseisee who sealed thq same 
deed, this shall enure but by way of confirmation. But if the disseisee 
m this case brought a writ of entry in the per and cui [before its abo' 
lition'] against the alienee of the heir of the disseisor, qiuere how he 
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should hare pleaded this deed against the demandant hy way of con- 
firmation, ;&c. And know, my son, that it is one of the mos 
honorable, laudable, and profitable things in our law, to have the 
science of well pleading in actions real and personal ; and, thereforet 
I ooonsel thee especially to employ thy courage and care to learn 
this. [Com. Dig. tit. " Confirmation " (A.) ; Gilbert's Tenures, 79. 
and note (40) by Mr. Watkins.] 



Sbot. DXXX V. A seignory is not extinct by confirmation to tenant. 
—Also, if there be lord and tenant, albeit the lord confirm the estate 
which the tenant hath in the tenements, yet the seignory remaineth 
entire to the lord as it was before. [Shepp. Touch. 317 ; Co. Litt. 
305 a. ; Gilbert's Tenures, 80.] 

NoTB. — Chief Baron Gilbert (Tenures, 80) observes that the lord, 
by confirming the estate, doth not pass his right to the seignory, 
because the confirmation or assent to that estate cannot be inter- 
preted to pass that other distinct right which is in him, since the 
assent to one estate is no reason to conclude that he has parted with 
the other ; but if he had released all his right, he had extinguished his 
seignory, because, by such remitting his right, he could not have 
demanded anything. (Gilb. Ten. 79.) 

By the confirmation (says Mr. Watkins), the lord strengthened or 
established the estate which the tenant already had ; but by the 
release, he relinquished his own property, which the tenant had not 
before. These conveyances are essentially different : the former 
relates to the estate of the tenant, the latter to the right or title of 
the lord. Gilbert's Tenures, 75, 392 ; Fmch's Law, p. 107, 108. 



Sbct. DXXXVI. a rent-charge is not affected by grantee's confirma* 
tion. — ^In the same manner it is, if a man hath a rent-ch arge out of 
certain land, and he confirm the estate which the tenant hath in the 
land, yet the rent-charge remaineth to the confirmor. [Shepp. 
Touchst. 317 ; Comyn's Dig. tit. " Confirmation" (D. 2).] 



Sect. DXXXVII. Common of pasture is not destroyed by confirma- 
tion, — In the same manner it is, if a man hath common of pasture 
in other land, if he confirm the estate of the tenant of the land, 
nothing shall pass from him of his common ; but notwithstanding 
this, the common shall remain to him as it was before. 
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Sbct. DXXXVIII. Confirmation may abridge the services, — ^But if 
there be lord and tenant, which tenant holdeth of his lord by the ser- 
vice of fealty and twenty shillings rent, if the lord by his deed con- 
firm the estate of the tenant, to hold by twelve pence, or by a penny, 
or by a half-penny : in this case the tenant is discharged of all other 
services, and shall render nothing to the lord, but that which is com- 
prised in the same confirmation. [Com. Dig. tit. " Confirmation " 
(D. 3) ; Gilbert's Ten. 80 ; Burton's Comp. pi. 1005 ; 4 Barton's 
Elem. Convey. 239.] 



Sbct. DXXXIX. No new reservation of services on confirmation. 
— But if the lord will by his deed of confirmation, that die tenant 
in this case shall yield to him a hawk or a rose yearly at such a feast» 
&c., this confirmation is void, because he reserveth to him a new 
thing which was not parcel of his services before the confirmation : 
and so the lord may well by such confirmation abridge the services 
by which the tenant holdeth of him, but he cannot reserve to him 
new services. [Com. Dig. tit. " Confirmation " (D. 3) ; 4 Barton's 
Elem. Convey. 232; Mayowe's Case, 1 Coke's Rep. 146, 147; 
9 Id. 142 ; E^er, 109 ; Gilbert's Ten. 80.] 



Sbct. DXL. Confirmation to hold in/rank-almoign, — ^Also, if there 
be lord, mesne, and tenant, and the tenant is an abbot, that holdeth 
of the mesne by certain services yearly, the which hath no cause to 
have acquittance against his mesne, for to bring a writ of mesne, &c., 
in this case, if the mesne confirm the estate that the abbot hath in 
the land, to have and to hold the land unto him and his successors in 
frank-almoign, or free alms, &c., in this case this confirmation is good, 
and then the abbot holdeth of the mesne in frank-almoign. And 
the cause is, for that no new service is reserved, for all the services 
specially specified be extinct, and no rent is reserved to the mesne, 
but the abbot shall hold the land of him as it was before the confirma- 
tion ; for he that holdeth in frank-almoign ought to do no bodily 
service [sect. 135] ; so that by such confirmation it appeareth, the 
mesne shall not reserve unto him any new service, but that the land 
shall be holden of him as it was before. And in this case the abbot 
shall have a writ of mesne, if he be distrained in his default, by force 
of the said confirmation, where per case he might not have such a 
writ before. [See as to frank-almoign, ante, p. 64 — 69.] 



Sect. DXLI. relates to the extinct tenure of villenage. See 
ante. p. 78. 
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ftxcT, DXLII. A void confirmation may operate ae a §frani, ^ j^ro- 
per words used. — But in this case, if these words were in the diced, 
SlC seUUis me dedisse et concessisse tali, Sic., talem viilamm memk, 
this 18 good, but this shall enare by force and way of grant, and not 
by way of confirmation, &c. [1 Atherton's Convey. 410.] 



Sbct. DXLIII. Grant enuring by way of extinguishment, — And 
sometimes these words dedi et concessi shall enure by way of extin- 
guishment of the thing given or granted ; as if a tenant hold of his 
lord by certain rent, and the lord grant by his deed to the tenant and 
his heirs the rent, &c., this shall enure to the tenant by way of ex- 
tinguishment, for by this grant the rent is [extinct, &c. [Gilbert's 
Tenures, 80; Co. Litt. 308; 4 Barton's Elem. Convey. 234, 2f35.] 



8scT. DXLIV. Grantee of rent-charge granting same to tenant. — ? 
In the iame manner it is, where one hath a rent-charge out of certain 
IfiHd, and he grant to the tenant of the land the rent-charge, &c. 
And the reason is, for that it appeareth, by the words of the grant, 
that the will of the donor is, that the tenant shall have the rent, &c. 
And inasmuch as he cannot have or perceive any rent out of his own 
land, therefore thq deed shall be intended and taken for the most 
advantage and avail for the tenant that it may be taken, and this ia 
by way of extinguishment. [2 Roll's Abr. 405.] 



Sbct. DXLV. — Confirmation of estate for years. — Also, if I let 
land to a man for term of years, and after I confirm his estate with- 
out putting more words in the deed, by this he hath no greater estate 
than for term of years, as he had before. [4 Barton's Elem. Con- 
vey. 237.] 



Sect. DXLVI. Release to tenants for years. — But if I release to 
him all my right which I have in the land, without putting more 
words in the deed, he hath an estate of freehold. So thou mayest 
understand, my son, divers great diversities between releases and 
confirmations. 

Note. — ^To give a confirmation the eflfect above stated, in the case 
of a lease at common law, the lessee must previously have made an 
actual entry. But no entry is necessary for the purpose, if the lease 
is by bargain and sale under the statute. Mr. Butler's note (1) to 
Co. Litt. 307 b. ; Noy's Max. 75. 



SiCTS. 547 — 550.] ooMFiRMAnoif. 306 

Skct. DXLVII. Release to under lessee for part of term void; 
eonfirmation good. — ^Also, if I being within age let land to another for 
term of twenty years, and after he grantlfth the Idnd to another for 
teim of ten years, so he granteth but parcel of his term ; in this case 
when I am of full age, if I release to the grantee of my lessee-, &c., 
this release is void, because is there is no privity between him and 
me, &c. But if I confirm his estate, then this confirmation is gbod. 
Bat if my lessee grant all his estate to another^ then my release itiade 
to the grantee is good and effectual. [4 Barton's Elem. Convey. 
Sdd; 3 Jarman and Bythewood's Ccmvey. 592; Com. Dig. tit. 
" Confitmation " (C.).] 



Sbct. DXLVIII. Grantor of rent-charge for life cannot cof^firm it 
in tail, SfC. — ^Also, if a man grant a rent-charge issuing of his land to 
another for term of his life, and after he confirmeth his estate hi the 
said rent, to have and to hold to him in fee tail or in fee simfde ; thijb 
confirmation is void as to enlarge his estate, because he that confirmeth 
hath not any reversion in the rent. [See sect. 550.] 



Sbot. DXLIX. Grantee of rent-charge in fee^ may confirm in tail 
ifC, his grant for life, — But iif a man be seised in fee of a rent*servio6 
or rent-charge, and he grant the rent to another for life, atid the 
teniant attometh, and after he confirmeth the estate of the graiitei^ Uk 
fee-tail, or in fee simple, this comfixmation is good, as to enlarge hii 
estate according to the words of the confirmation, for that he whi(^con<^ 
firmed at the time of confirmation had a reversion of the rent. [4 
Barton's Elem. Convey. 238 ; Com Dig. tit. " Confirmation" (B. 8) t 
Moore, 30 ; Siderfin, 285.] 



Sbct. DL. In the case in sect. 548, there should he a new grant 
in taU, 8fC. But in the case aforesaid, where a man grants a rent-cheurge 
to another for term of life, if he will that the grantee should have an 
estate in tail or in fee, it behoveth that the deed of grant of tho 
rent-charge for term of life be surrendered or cancelled, and theil to 
make a new deed of the like rent-charge, to have and perceive to tbe 
gratktee in tail or in fee, &c. Ex paucis plurima concipit ingenUtm. 
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CHAP. X.— OF ATTORNMENT. 

Ssct. DLL Attornment d^md, and when [formerly] necessary. — 
Attornment is, as if there be lord and tenant, and the lord will grant 
hy his deed the sernces of his tenant to another for term of years, 
or lor term of life, or in tail, or in fee, the tenant must [formerly] 
have attorned to the grantee in the life of the grantor, by force 
and virtue 6f the grant, or otherwise the grant was void. And 
attornment is no other in effect, but when the tenant hath heard 
of the grant made by his lord, that the said tenant do agree by 
word to the said grant, as to say to the grantee, I agree to the 
grant made to yon, &c., or, I am well content with the grant made 
to you ; but the most common attornment is to say. Sir, I attorn to 
you by force of the said grant, or, I become your tenant, &c., or to 
deliver to the grantee a penny, or half- penny, or a farthing, by way 
of attornment. 

NoTB. — ^The necessity for attornment on a grant was in some 
measure avoided by the statute of uses : as, by that statute, the pos- 
session was immediately' executed to the use (Birch v. Wright, 
1 Term Rep. 384) ; and by the statute of wills, by which the legal 
estate is immediately vested in the devisee. Yet attornment continued 
to be necessary after this in many cases. But both the necessity 
and efficacy of attornments have been almost totally taken away by 
4 & 5 Anne, c. 16, s. 9 and 10, and 11 Geo. 2,c. 19, s. U. We 
have before (note to sect. 225, p. 94) stated the provisions of the 
former act, and we will now give those of the 1 1 Geo. 2, c. 1 9, which 
enacts "that the attornments of tenants to strangers claiming title 
to the estate of their landlords, shall be absolutely null and void to all 
intents and purposes whatsoever, and that the possession of their re- 
spective landlord or landlords, lessor or lessors, shall not be deemed or 
construed to be in anywise changed, altered, or affected by any such 
attornment or attornments : provided, that nothing herein contained 
shall extend to vacate or affect any attornment made pursuant to, and 
in consequence of, some judgment at law, or decree or order of a 
court of equity, or made with the privity and consent of the landlord 
or landlords, lessor or lessors, or to any mortgagee after the mortgage 
is become forfeited." Actual attornment is seldom heard of in practice, 
except to a receiver (whose appointment by theCourt of Chancery is 
usually accompanied by an order for the attornment of the tenants) ; 
or in the case of a recovery in ejectment where the tenants frequently 
attorn to the lessor of the plaintiff, in order to save the expense of the 
sheriff's poundage and officer's fees on executing a writ of possession. 
Coventry's Pow. Mortg. 1 74, 302. As to the old doctrines of attorn- 
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ment, see 2 Black. Com. 72, 288. 290 ; 1 Steph. Com. 434. 4 75 ; Co. 
litt. 148 a. n. (3), 215 a. n. (2), 309 a. n. (l),320a.n. (1) ; Gilbert's 
Ten. 81 ; Bacon's Abr. tit. " Grants;" Com. Dig. tit. " Attornment ; " 
Noy's Max. 63 ; 1 Jarm. and Bythew. Convey, by Sweet, 426, 452 ; 
2 Sand. Uses, 40, 3rd. edit.; Shepp. Touchst. 257 ; 3/(f. 35 — 44; 
Barton's Comp. 15, 438. 



Sect. DLII. F(mnerly if there were two grants ^ and the tenant firit 
attorned to the second grantee^ he should he preferred — Also [formerly], 
if the lord granted the services of his tenant to one man, and after by 
his deed bearing a later date, he granted the same services to another, 
and the tenant attorned to the second grantee, thereby the said grantee 
had the services ; and albeit afterwards the tenant attorned to the first 
grantee, this was clearly void, &c. [See Gilbert's Ten. 83 ; Burton's 
Comp. pi. 1097.] 

Note. The above section demonstrates the importance of the 
doctrines of attornment in former times, and shews their peculiar 
application. 



Sects. DLIII. — ^DLVII. relate to the old rules of attornment, 
and contain nothing concerning the modem doctrines of law. 



Sect. DLVIII. Grant to single woman for life, remainder over in 
fee; subsequent grant of services to her and her husband. — ^Also, if 
there be lord and tenant, and the tenant letteth the tenements to a 
woman for life, the remainder over in fee, and the woman taketh 
hnsband, and after the lord grant the services, &c., to the husband 
and his heirs ; in this case the service is put in suspense during the 
coverture. But if the wife die living the husband, the husband 
and his heirs shall have the rent of them in the remainder, &o. And 
in this case there needed no attornment by parol, &c., for that the 
hnsband which ought to have attorned accepted the deed of grant of 
the services, &c., the which acceptance was an attornment in the law. 
[Comyn's Dig. tit. " Attornment " (B. 2).] 



Sect. DLIX. Grant of services to tenant and his wife. — ^In this 
manner it is, if there be lord and tenant, and the tenant taketh wife, 
and after the lord grant the services to the wife and her heirs, 
and the husband accepteth the deed ; in this case after the death of 
the husband, the wife and her heirs shall have the services, &c.. 
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for by the acceptance of the deed by the husband, this ifaa a good 
attornment, &c., albeit daring the coverture the services shall be ptt 
in suspense, &c. [Com. Dig. tit. " Attornment " (B. 2).] 



Sect. DLX. If there he tenant for life^ remainder over^ and Ae 
lord grants the services in fee to former^ the services are suspended. — 
Also, if there be lord and tenant, and the tenant grant the tenements 
to a man for term of his life, the remainder to another in fee, if the 
lord grant the services to the tenant for life in fee, in this case the 
tenant for term of Hfe hath a fee in the services ; but the services are 
put in suspense during his life. But the heirs of the tenant for life 
shall have the services after his decease, &c. And in this case there 
needed no attornment ; for by the acceptance of the deed by him 
which ought to attorn, &c., this was an attornment of itself. 
[Comyn's Dig. tit. •' Suspension" (A.) ; Co. Litt- 313 a., b.] 



Sect. DLXI. Of grant of services in fee to tenant infecy thmf be- 
come extinct, — But where the tenant hath as great and as high estate 
in the tenements as the lord hath in the seignory ; in such case, if 
the lord grant the services to the tenant in fee, this shall enure by 
way of extinguishment. Cknusa patet. [Com. Dig. tit. " Sospen^ 
sion" (B.); Co. Litt. 313, a.] 



SiicTS. DLXII. — ^DLXV. relate solely to obsolete doctrines of 
attornment. 



Sect. DXVI. Attormnent by one of several joint-tenants . — ^Also, if 
there be many joint-tenants which hold by certain services, and the 
lord grant to another the services, and one of the joint-t^iants 
attorned to the grantee, this was as good as if all had attorned, foor 
that the seignory is entire, &c. [See Gilbert's Tenures, 89 ; Lord 
Raym. 812; Comyn's Dig. tit. "Attornment" (E.); Co. Litt. 
315, a.] 



Sect. DLXVIL Grant of reversion after lease for years. — ^Also, 
if a man letteth tenements for term of years, by foi-ce of which lease 
the lessee is seised [possessed, sect. 324] and after the lessor by Ml 
deed grant the teversidn to another for term of lifo^ or in tail, of ih 
fee) it behoved in such case that the tenant for years altoni^ 
,or otherwise no^ng shosld have passed to duch gi4ntee by siM^ 
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deed. And if in this ca«e the tenant for yean attorhed to the grantee, 
tiien the freehold should have presently passed to the grantee hy such 
attornment without a livery of seisin, &c., because if any livery of 
ieiftin» &e., Should be or were needful to be made, then the tenant 
for years should be at the time of the livery of seisin ousted of his 
possession, which should be agamst reason, &c. [See 2 filack. Com. 
814 ; 4 Barton's Elem. Convey. 151 ; 1 Stephen's Com. 468, n. (c) ; 
Co. Litt. 48 b. ; Burton's Comp. pi. 1097 ; 2 Preston's Convey. 
209, 210.3 



8flCM. DLXVni — DLXXI. contain no ddier leaming tlbn that 
of Attoimmeht. 



Sbot. DLXXII. By grant of reversion, renUservice ioiH pass, — 
And it is to be understood, tiiat where a lease for years or for life, 
kft a g^ in tail, is made to any man, reserving to such lessor or donor 
a certain rent, &c., if such lessor or donor grant his reversion to 
another, and the tenant of the land attorned ^e rent pass^th to the 
-grantee, although that in the deed of thie grant of the reversion no 
mention be made of the rent, for that the rent is incident to the 
reversion in such case, and not ^ conversa, &c. For if a man will grant 
the rent in such case to another, reserving to him the reversion of 
the land, albeit the tenant attorned to the grantee, this shall be but a 
rent-seek, &c. [See sects. 228, 229, p. 96. Also, Comyn's Dig. 
tit. " Grant" (E. 11) ; Perkins, sect. 113; 2 RoU's Abr. 60, 424.] 



Sect. DLXXIII. On confirmation to tenant for life, remainder to 
another in fee, the latter cannot sue without making profert qf the deed. 
^— Also, if a man let land to another for his life, and affcer he confirm 
by his deed liie estate of the tenant for life, the remainder to another 
in fee, and the tenant for life accepteth the deed, then » the remain* 
der in fait in him to whom the remainder is given or limited by the 
same deed. For by the acceptance of the tenant for life of the deed, 
tfab ia an agreement of him, and so an attornment iii law. Bat yet 
he in the remainder shall not have any action of waste [ante, p. 41], 
nor other benefit by such remainder, unless that he hath the said 
deed in hand, whereby the remainder was entailed or granted to him. 
And because thiat in such case the tenant for life peradventure will 
retain the deed to him, to tins intent, that he in the remainder should 
left have any aeticm <^ waste against him, for that he cannot come to 
hmyfe the deed in his possession, it will be a good and sure ^bmf in 
MM -cmm ^ him nl the remainder, that a deed indettted be Mde by 
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him which will make such coafirmation, and the remainder over, 
&c., and that he which maketh such confirmation deliyer one part of 
the indenture to the tenant for life, and the other part to him that 
shall have the remainder. And then he by showing of that part of 
the indenture might [formerly, p. 41] have had an action of waste 
agamst the tenant for life, and all other advantages that he in the 
remainder may have in such a case. [See sect. 452, 453. Also, 
Comyn's Dig. tit. "Pleader" (0.4); Co. Litt. 317 b.; Gilbert's 
Tenures, 91, where the above section is clearly explained.] 



Sbct. DLXXIV. Bdease hy one joirU'tenatU to his eompanum. — 
Also, if two joint-tenants be, who let their land to another for term 
of life, rendering to them and to their heirs a certain yearly rent ; in 
this case, if one of the joint-tenants in the reversion release to the 
other joint-tenant in the same reversion this release is good, and he 
to whom the release is made shall have alone the rent of the tenant 
for life, and should [formerly, p. 41] alone have have had a writ of 
waste against him, although he never attorned by force of such re- 
lease, &c. And the reason is, for the privity which once was between 
the tenant for life and them in the reversion. [Com, Dig. tit. ** Con- 
firmation "and Release (D. 1); Co. litt. 318 a.; Gilb. Ten. 92, 
where the above section is explained.] 



Sbct. LXXV. — Release in fee by reversioner to remainder- man for 
life, — In the same manner, and for the same cause is it, where a man 
letteth land to another for life, the remainder to another for life, 
reserving the reversion to the lessor ; in this case if he in the rever- 
sion releaseth to him in the remainder and to his heirs all his right, 
&c., then he in the remaixidi^r hath a fee, &c. ; and he should have 
had a writ of waste [before its abolition, p. 41] against the tenant 
for life without any attornment of him, &c. [1 Roll's Abr. 301 ; 
Gilbert's Tenures, 92, where this section is explained.] 



Skct. DLXXVI. Action for waste hy feoffee against tenant for 

years. Also, if a man let lands or tenements to another for term of 

years, and after he oust his termor, and thereof enfeoff another in 
fee, and after the tenant for years enter upon the feoffee, claiming 
his term, &c., and after doth waste; in this case the feoffee should 
[formerly, p. 41] have had by law a writ of waste against him, and 
yet he did not attorn unto him. And the cause is, as I suppose, for 
that he which hath right to have lands or tenements for years, or 
otherwise^ should not by law be misconnsant of the feofiinents which 
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were made of and upon the same lands, &c. And inasmuch as by 
such feoffment the tenant for years was put out of his possession, and 
by his entry he caused the reversion to be to him to whom the feoff- 
ment was made, this was a good attornment ; for he to whom the 
feoffment was made had no reversion before the tenant for years had 
entered upon him, for that he was in possession in his demesne as of 
fee, and by the entry of the tenant for years, he hath but a reversion, 
which is by the act of the tenant for years, scil, by his entry, &c. 
[See this explamed Gilbert's Ten. 92 — 95; Co. Litt.318b. ; 319 a.] 



Sbct. DLXXVII. Action /or waste by feoffee against tenant/or life, 
— ^The same law is, as it seemeth, where lease is made for life, saving 
the reversion to the lessor, if the lessor disseise the lessee, and make 
a feoffment in fee, if the tenant for life enter and make waste, the 
feoffee should [formerly, p, 41] have had a writ of waste without any 
other attornment, causa qua suprh, 8fC. See Gilb. Ten. 92 — 95 ; 
Co. Litt. 318 b. 319 a. ; 5 Coke's Rep. 113 b.] 

NoTs. — ^The tenant for life enters only for a partial estate ; he, 
therefore, only partially defeats the operation of the feoffment; so 
much of the fee as he does not defeat necessarily remains in the 
feoffee. Butler's Note (1) to Co. Litt. 318 b. 



Sbctb. DLXXVIII. and DLXXIX. relate to attornments on grants 
of remainder in fee by tenant and of services in knights' service. 



Sbct. DLXXX. Grant of reversion by fine, — In the same manner 
it is, if a man granted the reversion of his tenant for life to another 
by fine \hefore its abolition'] , the reversion maintainant passed to the 
grantee by force of the fine, but the grantee should never have had an 
action of waste [ante, p. 41] without attornment, &c. [Explained 
Gilbert's Tenures, 99, 100.] 



Sbct. DLXXXI. Grantee of reversion by fne, may enter for 

forfeiture.— But yet if the tenant for life alieneth in fee, the grantee 

may enter, &c., because the reversion was in him by force of the fine, 

and such alienation was to his disinheritance. [See Gilbert's Ten. 

99, 100, where this is explained.] 



■ Srct. DLXXXII. Before distress by grantee of reversion, there 
should formerly have been attornment, — But in this case, where the 
lord granted the services of the tenant by fine/ if the tenant died (his 
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heir beiQn; of full age [ante, p. 56] ), the grantee by t^e fiue ahoiild 
not have had r^et, nor phould ever have distrained for relief, unksa 
that he had the attornment of ^l^e tenant that died ; for of andi a 
thing which lieth in distress, whereupon the writ of replevin [sect. 
582] is sued, &c., a man must and ought to avow the taking good 
and rightful, &c., and then there ought to have been an attommenft 
of the tepant, although tlie grant of such a thing were hj fine [before 
its abolition] ; but to have had the wardship [ante, p. 57] of the 
li|nds or tenements so holden during the nonage of the heir, or to 
have had them by way of escheat, there needed no distress, &c., but 
an entry into the land by force of the right of the seignory, which 
the grantee had by force of the fine, &c. Sic vide divensitatem, BfO, 
NoTK. — ^The lands in the above section were held by knights-' 
service. See p. 56. See on the above section, Gilbert's Tenures, 
99—104.: 



Sects. DLXXXIII. akd DLXXXIY. relate to the attommeat 
where lord, mesne and tpnant, and where escheat. 



Sect. DLXXXV. — Devisee of rent-eharge may distrain. Also, in 
ancient boroughs and cities, where lands and tenements within the 
same boroughs and cities are devisable [sect. 167] by testament, by 
cu9tom, and use, &c., if in such borough or city a man tie seised of 
a rent service [sect. 2)3] or of a rent charge [sect. 217] and deviseth 
such rent or service to another by his testament, and dieth ; in this 
case, he to whom such devise is made, may distrain the tenant for 
the rent or service arere, although the tenant did never attorn. [See 
Noy's Maxims, p. 164, and note (a) by Mr. Bythewoodf Fibdier- 
bert'sNat. Brev. 121, note.] 



Sect. DLXXXVI — On devise of reversion, attornment: not formerly 
required, — In the same manner is it, where a man letteth such tene- 
ments devisable to another for life, or for years, and deviseth the 
reversion by his testament to another in fee, or in fee tail, and dieth, 
and after the tenant commits waste, he to whom the devise was made 
should have had [formerly, p. 41] a writ of waste, although the tenant 
did never attorn. And the reason is, for that the will of the devisor 
made by his testament shall be performed according to the intent of 
the devisor ; and if the effect of this should have depended upon the 
attornment of the tenant, then perchance the tenant would never have 
attorned, and then the will of the ^evisor should never }iave bee^ 
performed, &c., and for this the devisjse shall distram< &c.» or 1^^ 10%^ 
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have had an action of waste fp- 41] without an attornment. For if 
a man deviseth such tenements to another by his testament, habendum 
sibi m perpetuvm, and dieth, and the devisee enter, he hath a fee 
simple causa qua suprh ; yet if a deed of feoffment had been made to 
him by the devisor of the same tenements, habendum sibi in per^ 
petuum, and livery of seisin were made upon this, he should have an 
estate but for term of his life. [See as to this latter part, ante, pp. 
31, 43. As to the former part, see Noy's Max. 1 64, and Mr. Bythe- 
wood's Note thereon ; also, Gilbert's Tenures, 104 ; Burton's Comp. 
pi. 283 ; Strange's Rep. 166.] 



SscT. DLXXXyn. relates to the dying seised of a disseisor without 
an attornment. 



Sbct. DLXXXVIII.-— 2)meiiwn of rent-service is at election only. 
But if one holdeth of me by rent-service [sect. 213], which is a ser- 
vice in gross, and not by reason of my manor, and another that hath 
no right daimeth the rent, and receives and taketh the same rent of 
xny tenant by coercion of distress, or by other form, and disseiseth 
me by such taking of the rent [sect. 237] ; albeit such disseisor dieth 
So seised in taking of the rent, yet after his death I may well distrain 
the tenant for the rent which was behind before the decease of the 
disseisor, and also after his decease. And the cause is, for that such 
disseisor is not my disseisor, but at my election and will [pp. 99, 119]. 
For albeit he taketh the rent of my tenant, &c.. yet I may at idl times 
distrain my tenant for the rent behind, so as it is to me but as if I 
"will suffer the tenant to be so long time behind in payment of the 
same rent unto me, &c. [See this explained by Chief Baron Gilbert, 
in his "Tenures," pp. 104, 105. See also Co. Litt. 323 b. ; Cro. 
Car. 303; Fitzh. Nat. Brev. 179 k.; 2 Siderfin, 75.] 



Sbct. DLXXXIX. Descent cast did not prevent distress for rent, *^ 
For the payment of my tenant to another to whom he ought not to 
pay, is no disseisin to me, nor shall oust me of my rent witiiout 
my will and election, &c. For although I might have had an assise 
[before its abolition] against such pernor, yet this is at my election, 
whether I will take him as my disseisor, or no [pp. 99, 119]. So 
such descents of rents in gross shall not oust the lord of his distress, 
but at any time he may well distrain for the rent behind, &c. And 
in this case if after the distress of him which so wrongfully took the 
rent, I grant by my deed the services to another, and the tenant attorn, 
this i» good enough, and the services by such grant and attornment 
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[and DOW without attornment] are presently in the grantee, &c. 
But otherwise it is where the rent is parcel of a manor, and the dis- 
seisor dieth seised of the whole manor, as in the case next before it is 
said, &c. [Gilbert's Ten. 105, 106 ; Co. Litt. 323 b. ; Lord Ray- 
mond, 862.] 



Sbct. DXC. Oil gift in tail with reservation of services, the services 
are incident to the reversion. — ^Also, if I be seised of a manor, parcel 
in demesne, and parcel in service, and I give certain acres of the land 
parcel of the demesne of the same manor, to another in tail, yielding 
to me and to my heirs a certain rent, &c., if in this case I be dis- 
seised of the manor, and all the tenants attorn and pay their rents to 
the disseisor, and also the said tenant in tail pay the rent by me re- 
served, to the disseisor, and after the disseisor dieth seised, &c., and 
his heir enter, and is in by descent, yet in this case I may well dis- 
train the tenant in tail and his heirs, for the rent by me reserved, 
upon the gift, sciL as well for the rent being behind before the 
descent to the heir of the disseisor, as also for the rent which 
happeneth to be behind after the same descent, notwithstanding such 
dying seised of the disseisor, &c. [pp. IGd, 169]. And the reason is, 
for that when a man giveth lands in tail, saving the reversion to 
himself, and he upon the said gift reserveth to himself a rent or 
other services, all the rent and services are incident to the reversion ; 
and when a man hath reversion he cannot be ousted of his reversion 
by the act of a stranger, unless that the tenant be ousted of his 
estate and possession, &c. For as long as the tenant in tail and his 
heirs continue their possession by force of my gift, so long is the 
reversion in me and in my heirs : and inasmuch as the rent and 
services reserved upon such gift be incident and depending upon the 
reversion, whosoever hath the reversion shall have the same rent and 
services, &c. 



Sbct. DXCI. On lease of manor for life, SfC, rendering rent, the 
descent of disseisor's heir will not prevent distress, — In the same 
manner is it, where I let parcel of the demesnes of the manor to 
another for term of life, or for term of years, rendering to me a certain 
rent, &c., and the disseisor die seised, &c., and his heir be in by 
descent, yet I may distrain for the ren> arrear ut supra, notwith, 
standing such descent : for when a man hath made such a gift in 
tail, or such a lease for life or for years of parcel of the demesnes of 
a manor, &c., saving the reversion to such donor or lessor, &c., and 
after he is disseised of the manor, &c., such a reversion after such 
disseisin is severed from the manor, indeed, though it be not severed 
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in right. And so thou mayest see (my son) a diversity, where there 
is a manor in parcel in demesne and parcel in services, which services 
are parcel of the said manor not incident to the reversion, &c. 

NoTB. — See an explanation of the preceding two sections in 
Gilbert's Tenures, 104-^106 ; Lord Raymond* 862 ; Co. Idtt. 324 b. ; 
Plowden's Com. 103. 



CHAP. XI.— OF DISCONTINUANCE. 

Sbct. DXCII. Diseontimtance defined, — ^Discontinuance is an ancient 
word in the law, and hath divers significations, &c. But as to one intent it 
hath this signification, viz., where a man hath aliened to another certain 
lands and tenements, and dieth, and another hath right to have the same 
lands or tenements, but he may not enter into them because of such 
an alienation, &c. [See Co. Litt. 325 a, where it is said that a 
discontinuance is in the case of a conveyance by the effect of which 
the issue in tail, or the heir or successor, or those in reversion or 
remainder, are driven to their action and cannot enter ; " all which, " 
adds Coke, " is implied by the description of our author (Littleton) 
and by the, &c., at the end of the section.] 

Note. — ^We have before (p. 157) said something respecting the 
law of discontinuance, but we will now endeavour to give a clearer 
view of the old doctrines, and the effect of the recent statutes thereon. 
A discontinuance was most commonly effected by a tenant in tail 
(p. 157), and could also be by parsons seised in right of their churches 
(sect. 643 ; 2 Preston's Abstracts, 304 ; 3 Black. Com. 172), and by 
husbands seised in right of their wives (sect. 594 ; 2 Preston's Abst. 
304 ; 8Petersdorff*8 Abr. 380 ; Fitzherbert's Nat. Brev. 194 ; Shepp. 
Touchst. 46 n. (a) ; 111 n. (t). by Atherley ; 3 Black. Com. 172). 
The conveyances which produced a discontinuance were a feoffment ; a 
fine with or without proclamations, a common recovery, not duly suf« 
fered, as distinguished from a recovery duly suffered, and operating as a 
bar; and also a warranty (1 Crompt. and Jerv. 528) annexed to 
some particular species of conveyance. (1 Prest. Abst. 368 ; 2 Id. 
309, 310 ; Shepp. Touchst. 32, note (g), Atherley; 1 Salkeld, 590; 
1 Stcph. Com. 431, 522; 1 Will. Saund. 258 a. n. (8), 319 a. n. 
(1); 4 Bam. and Adol. 283; 1 Tyrwh. 506; 1 Nev. and Mann. 
130; Co. Litt. 191 a. n. (1), V. s. 8, 325 a. n. (1). 325 b. n 
(I), 326 b. n. (1), 330 a. n. (1), 332 a.n. (1) ; Burton's Comp.pp. 
251, 252, 5th edit.) Now by 8 & 9 Vict. c. 106 (ante, p. 36), a 
feoffment has not any longer a <or/tott^ operation, and by consequence 
yrill not create a discontinuance, and fines and recoveries wer^ 



216 LITTLBTON's TVMURB8. [Sbct8. 593-^^95 

abolished by 3 & 4 Will. 4, c. 27 ; so that now there does not exist 
any conyeyance capaUe of effecting a discontinuance. By 3 & 4 
Will. 4, o. 74, B. 14, all warranties of lands are void against the issue 
in tail asd ail persons whose estates are to take effect after the deter- 
mination, or in defeasance of the estate tail. I^e efiect of a discon- 
tinuance by tenant in tail (for as to parsons and husbands, several 
statutes gave an entry) was to take away the right of entry of the 
issue and also of the remainder-men and reversioners (1 Nev. and 
Mann. 130), and to put them to their actions to recover the estate. 
And if the tenant in tail levied a fine with proclamations, it took awa 
the action of his issue. But it was enacted by 3 & 4 Will. 4, c. 27 
that no discontinuance shall take away an entry. 



Sect. DXCIIT. relates to discontinuances by abbots. 



Sbct. DXCIV. Discontinuance hy husband, — ^Also, if a man were 
seised of land as in right of his wife, &c., and thereof enfeoffed another, 
&C., and died, the wife could not [formerly] have entered, but was 
put to her action, the which was called cui in vitd, &c. 

Note. — By Ae 32 Hen. 8, c. 28, s. 6 (set out, 2 Bacon's Abr. 
670, 7th edit.) the wife and ber heirs after the decease of her husband 
toay enter into the lands or tenements of the wife, notwithstanding 
the alienation of her husband. See Co. litt. 326 a ; 2 Coke's Instit. 
^81 ; 2 Preston's Abst. 304, 328, 335 ; Comyn's Dig. tit. " Discon- 
tinuance " (A. 3) ; Bacon's Abr. tit. " Discontinuance" (C); Roscoe's 
Real Actions, 52 ; Burton's Comp. pi. 220. 



Sect. DXCV. Discontinuance hy tenant in tail, — Also, if tenant in 
tail of certain land thereof enfeoffed another, &c., and had issue and 
died, his issue could not [formerly] tave entered into the land, albeit 
he had title and right to this, but was put to his action, which was 
called tiformedon in le discender, &c. [See notes to sects. 363, 592. 
See particularly Mr. Butier's Note (1) to Co. Litt. 326 b.] 

Note. — In noticing the conveyances by tenants in tail, it is neces- 
sary to bear in mind the provisions of the statute for the abolition of 
fines and recoveries, &c. (3 1& 4 Will. ^4, c. 74.) By that statute 
every actual tenant in tail, whether in possession, remainder, contin- 
gency, or otherwise, has full power (subject to certain provisions for 
protectorship, by which tenant in tail under a settlement, if he wish 
to bar other than his issue, must obtain the consent of the owner of 
the first estate of freehold, &c.) to dispose of the lands entailed for 
an estate in fee simple absolute, or any less estate, or against aH per- 
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•una dainiiDg under the estate tail, or in k'espeot of ii^ idtoior 
estate. The disposition may be by ahy achial assnranoe (escept a 
will, see note to sect. 624) which would have sufficed if Uie estate 
had been one in fee simple, and so that it be enrolled in the Court of 
Quincery within iix calendar ttionths after the execution. 



Sect. DXCVL Feoffment by tenant in tail made a disdoniinuknce. 
— ^Also, if there be tenant in tail, the reversion being to the donor 
and his heirs, if the tenant make a feoffment, &c., and die without 
issue, he in the reversion could not enter, but was put to his action 
oiformedoh in le reverter. [Burton's Comp. pi. 671 ; Mr. Butler's 
note (1) to Co. Litt. 327 a. ; Comyn's Dig. tit. " Discohtiniiaiice " 
(A. 4^; Moor. 91, 281; Noy's Max. 123, Bythew. e^fit. ; Hale's 
Analysiis, 91.] 

Sect. LXCVII. Discontinuances to remmnd^-men, — In the $ame 
manner is it. where tenant in tail is seised of certain land whereof ttie 
remainder is to another in tail, or to another in fee. If the tenant 
m tail aliened in fee, or in fee tail, and after died without issue, they in the 
remainder might not enter, but were put to thdr writ of fdrmed^l^ in 
the remainder, &c., and for that that by force of such feoffment^t apd 
alienations in the cases aforesaid, and the like cases, they that have 
title and right after the death of such a feoffor or alienor might not 
enter, but were [formerly] put to their actions, ut supra / tod for 
this cause such feoffments and alienations were called discontinuances. 
[See note to sects. 363 and 592. See also Mr. Butler's note (2) to 
Co. Litt. 327 a. ; Burton's Comp. pi. 671.] 



Sect. DXCVIII. relates to release to disseisor not being a disooh- 
tinuance. 



Sect. DXCIX. Feoffment by tenant in tail. — ^But by the feoffinent 
of tenant in tail, fee simple passeth by the same feoffinent by force of 
the livery of seisin, &c. [Shepp. Touchst. 32, n. (g), by Atherley ; 
1 Salkeld. 590 ; Co. Litt. 325 ; 1 Coke's Rep. 44, 7 b. ; 1 Steph. 
Com. 431, 523 ; i Will. Saund. 258 a., n. (8;, 319a., n. (1) ; Ros- 
coe's Real Actions, 46 ; 2 Bac. Abr. 667, 7th edit. ; 2 Prest. Convey. 

Note. — ^The tortious nature of a feoffment carried a fee, but now 
by 8 & 9 Vict. c. 106, a feoffment has not now any tortious opera- 
tion, and will pass nothing more than a lease and release wiU do, as 
to which see next section. 
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Sect. DC* Release by tenant in tail. — Bat by force of a release 
nothing shall pass but the right which he may lawfully and rightfully 
release, without hurt or damage to other persons who shall have right 
therein after his decease, &c. So there is great diversity between a 
feofiment of tenant in tail, and a release made by tenant in tail. 
[2 Preston's Convey. 236, 237 ; 2 Prest. Abst. 309 ; 10 Coke's 
Rep. 95 ; Watk. Convey, by Coventry, 259 ; Shepp. Touchst. 32, 
»• (g)» ^y Atherley.] 



Sect. DCI. Release to disseisor with warranty, — But it is said, that 
if the tenant in tail in this case released to his disseisor, and bound 
him and heirs to warranty, and died, and this warranty descended 
upon his issue, this was a discontinuance, by reason of the warranty. 
[Ritso, 113 ; Gilbert's Ten. 118 ; 2 Bacon's Abr. 668, 7th ed.] 

Note. — The 3 & 4 Will. 4, c. 74, s. 14, all warranties of lands 
are void against the issue in tail, and all persons whose estates are 
to take effects after the determination, or in defeasance of the estate 
tail. 



Sect. DCII. — DCIV. relate to special cases of discontinuance, 
but containing no general doctrines of law. 



. Sect. DCV. Release by husband seised Jure tuporis, — ^Also, if a man 
SjBised in the right of his wife be disseised, and he releaseth, &c., with 
warranty, this was no discontinuance to the wife, if she surviveth her 
husband, but that she may enter, &c. Causa patet. 

Note. — The reason is, because the wife does not claim as heir, 
upon whom only could the warranty (see note to sect. 601) have 
descended. Gilbert's Ten. 120. See also/?o«f, chap. '* Warranty." 



Sect. DC VI. Release by tenant in tail to lessee for years. Also 
if tenant in tail of certain land lets the same land to another for term 
of years, by force whereof the lessee hath thereof possession, in whose 
possession the tenant in tail by his deed releases all the right that he 
hath in the same land, to have and to hold to the lessee and to his 
heirs for ever ; this was no discontinuance, but after the decease of 
the tenant in tail, his issue may well enter, because by such release 
no thing passed but for the term of the life [but see note, sect. 612] 
of the tenant in tail. [See sect. 500.] 

Note. — ^As to leases by tenant in tail, see note to sect. 620. 



Sbcts; 607 — 610.] disoontinuangb. 219 

SscT. DCVII. Confirmation by tenant in tail of his leasee's estates — 
In the same manner it is, if the tenant in tail confirm the estate of 
the lessee for years, to have and to hold to him and to his heirs, this 
was no discontinuance, for that nothing passeth hy such confirmation 
but the estate which the tenant in tail hath for term of his life, &c. 
[See Mr. Watkin's Note (45) to Gilbert's Ten. 395, 4th edit. See, 
also, note to sect. 612, as to base fee passing.] 



Sbct. DCVIII. Grant of reversion by tenant in tail after lease for 
years. — ^Also, if tenant in tail after such lease grant the reversion in 
fee by his deed to another, and willeth that after the term ended, that 
the same land shall remain to the grantee and his heirs for ever, and 
the tenant for years attorn, this was no discontinuance. For such 
things which pass in such cases of tenant in tail only by way of grant, 
or by confirmation, or by such release, nothing can pass to make an 
estate to him to whom such grant, or confirmation, or release is made, 
but that which the tenant in tail may rightfully make, and this is but 
for term of his life, &c. [See Mr. Watkin's Note (45) to Gilbert's 
Ten. 395, 4th edit. See as to base fee passing, note to sect. 612.] 



Sbct. DCIX. Tenant for life leasing for years and granting reversion, 
no discontinuance. — For if I let land to a man for term of his life, &c., 
and the tenant for life letteth the same land to another for term of 
years, &c., and after my tenant for life grant the reversion to another 
in fee, and the tenant for years attorn [sect. 551], in this case the 
grantee hath in the freehold but an estate for the term of the life of 
his grantor, &c., and I which am in the reversion of the fee simple, 
may not enter by force of this grant of the reversion made by my 
tenant for life, for that by such grant my reversion was not discon- 
tinued, but always remained unto me as it was before, notwithstanding 
such grant of the reversion made to the grantee, to him and to his 
heirs, &c., because nothing passed by force of such grant, but the 
estate which the grantor hath, &c. [Burton's Comp. pi. 739 ; Com. 
Dig. tit. "Discontinuance" (C. 1.).] 



Sbct. DCX. If tenant for life confirm his lessee's estate in fee, a 
life estate only passes. — In the same manner is it, if tenant for term 
of life by his deed confirm the estate of his lessee for years, to have 
and to hold to him and his heirs, or release to his lessee and his 
heirs, yet the lessee for years hath an estate but for term of the life 
of the tenant for life, &c. [Burton's Comp. pi. 739.] 



Sifcct. iteXI. j*«g^^fiirti* *y tifnhnt/br life, — Bat othin^se it was 
%hen tenant for life made a feofiment in fee, for by such a feoffinent 
the fee simple passed. For tenant for years might [formerly] make 
ft jfeofiment in fee, and by his feoffment the fee simple would havci 
passed, and yet he had at the time of the feoffment made but to 
estate for term of years, &c. [See this explained. Burton*^ Com]^. 
pi. 70 — 75, 739, 741; 2 Preston's Convey. 237; She)ypard'« 
Touchst. 213; Doe v. Taylor, 5 Barn, and Adol. 575 ; 3 Preston 
on Abst. 51.] 

NoTS. — ^The feoffment of a tenant for life will now not pass more 
than he can lawfully grant. And the reason is that the 8 & 9 Vicl;. 
€. 106, has taken away the tortious operation of feo^ments. See 
Mte, p. 36. 



SscT. DCXII. Release by tenant in tail to his lessee for life. — 
Also, if tenant in tail grant his land to another for term of the life of 
the said tenant in, tail, and deliver to him seisin, &c., and after by his 
deed he releasetb to the tenant and to his heirs all the right which 
he hath in the same land ; in this case the estate of the tenant of th^ 
land is not enlarged by force of such release, for that when the tenant 
had the estate in the land for term of the life of the tenant in tail, 
he. had then [this is not law] all the right which tenant in tail could 
rightfully grant or release : so as by this release no right passeth, 
inasmuch as bis right was gone before. 

NoTB. — ^The correctness of the above section has been questioned 
by Lord Hobart in Sheffield v. Ratcliffe, Hob. 338, and by Lord 
Holt in Machell v. Clarke, 2 Salk. 619, and it is now held ^ot to be 
law. Nor is the commentary of Sir Edward Coke correct with refer- 
ence to the point of abeyance. When a tenant in tail leases for his 
own life, as he lawfully may, a rightful reversion in tail is vested in 
him. This reversion, also, he may lawfully grant during his own 
life, for he is, during that time, entitled to the services of the tenant 
for life. (Cholmley's Case, 2 Rep. 51 a.) The release, then, of all his 
right, operates as the conveyance of a base fee, determinable on the 
death of the tenant in tail, and entry of the issue. (Machell v, 
Clarke, 2 Salk. 619, 2 L. Raym. 782.) The tenant m tail Ikh 
consequently no reversion left in him, and could neither bring an 
action of waste [p. 41] nor enter for a forfeiture. (Co. Litt, 331, a.) 
The alienee is seised of a base fee descendible to his hdrs, out of 
which his wife is dowable during the continuance of the fee, and un'dl 
the entry of the issue in tail. Cally's Case, 24 Ed. 3, 28, b. ; Fitz. 
Abr. Dower, 98 ; Brooke's Abr. Dower, 50 ; Seymour's Cas6, 
10 Rep. d6, a. ; 1 Saund. 261 , a. note (3) ; Park on Dowei*> 143. 
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SscT. DCXIII. Grant by tenant in tail to another in fee. — ^ALso, 
if tenant in tail, by his deed, grant to another all his estate which he 
hath in the tenements to him entailed, to have and to hold all his 
estate to the other and to his heirs for ever, and deliver to him seisin 
accordingly ; in this case the tenant to whom the alienation was 
made, hath no other estate but for term of the life of tenant in tail 
[This is wrong, note to sect, 612], And so it may be well proved 
that tenant in tail cannot grant nor alien, nor make any rightfiil 
estate of freehold to another person bat for term of his own life 
(mly, &c. [See note to preceding section on this doctrine.] 

NoTB. — ^The reader will bear in mind, in reading the above and 
other sections, that by 3 & 4 Will. 4, c. 74, the tenant in tail may 
now dispose of his estate in fee by any deed sufficient in the case of 
a conveyance of a fee simple, but the deed must be enrolled in 
Chancery within six calendar months after its ezecntion. Therefore, 
in the above case, if the conveyance were by bargain and sale, and 
duly enrolled, it would pass a fee simple to the bargainee, and not 
a mere life estate. If not enrolled, then it should seem that a base 
flee would pass, as stated in the note to the preceding section. 



Sect. DCXIV. Feoffment hy tenant in tail. — ^For if I give land 
to a man in tail, saving the reversion to myself, and after the tenant 
in tail enfeoffeth another in fee, the feoffee hath no rightful estate in 
the tenements for two causes. One is, for that \Jormerly] by such 
feoffment my reversion was discontinued, the which was a wrong and 
not a rightful act. Another cause is, if the tenant in tail dieth, and 
tas issue brought a writ oiformedon against the feoffee, the writ and 
also the declaration should have said, &c., that the feoffee by wrong 
him deforces, &c. Ergo if he deforceth him by wrong, he hath no 
right estate. [See sects. 599, 611.] 



Sect. DCXV. Grant hy tenant in tail in remainder is no discon- 
tinuance, — ^Also, if land be let to a man for term of his life, the 
remainder to another in tail, if he in the remainder will grant his 
remainder to another in fee by his deed, and the tenant for life 
l/ormerly'] attorned [sect. 551], this was no discontinuance of the 
remainder. [Comyn's Dig. tit. '* Discontinuance" (C. 3) ; Burton's 
Comp. pi. 40, 672 ; Gilbert's Tenures, 120.] 



Sbct. DCXVI. Grant of rent-service in fee hy tenant in tail. — 
Also,, if a man hath a rent-service or rent-charge in tail, and he 
grant the said rent to another in fee, and the tenant kttomed, this 

a 
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was no discontinuance, &c. [1 Atkinson's Convey. 408 ; Barton's 
Comp. pi. 672; Com. Dig. tit. ** Discontinuance " (C. 3) ; Co. Litt. 
332 a.] 



Sect. DCXVII. Grant ofadvowson or common by tenant in tail. — 
Also, if a man be tenant in tail of an advowson in gross, or of a 
common in gross, if he by his deed will grant the advowson or 
common to another in fee, this was no discontinuance ; for in such 
cases the grantees have no estate but for term of the life of tenant in 
tail [note to sect. 612] that made the grant, &c. [Co. Litt. 332 a. ; 
Burton's Comp. pi. 672 ; 1 Atkmson's Convey. 408.] 



Sect. DCXVIII. Of things lying in grant there could be no dis- 
continuance. — ^And note, that of such things as pass by way of 
grant, by deed made in the country, and without livery, there such 
grant made no discontinuance, as in the cases aforesaid, and in other 
like cases, &c. And albeit such things be granted in fee, by fine 
[before its abolition"] in the King's Court, &c., yet this made not a 
discontinuance [2 Bacon's Abr. tit. " Discontinuance " (E.) p. 675, 
7th edit. ; Burton's Comp. pi. 672 ; Co. Litt. 327 b., 332 a. ; 
Shepp. Touchst. 228 n. (b.) by Atherley ; 3 Coke's Rep. 85 b. ; 
1 Steph. Com. 523 n. (p.) ; Roscoe's Real Actions, 48.] 



Sect. DCXIX. Lease for years by tenant in tail, with grant of 
reversion to another. — Note, if I give land to another in tail, and he 
letteth the same land to another for term of years, and after the 
lessor granteth the reversion to another in fee, and the tenant for 
years attorn [sect. 551] to the grantee, and the term ezpireth during 
the life of the tenant in tail, by which the grantee enters, and after the 
tenant in tail hath issue and die ; in this case this was even [formerly"] 
no discontinuance, notwithstanding the grant be executed in the 
life of the tenant in tail, for that at the time of the lease made for 
years, no new fee simple was reserved in the lessor, but the reversion 
remained to him in tail, as it was before the lease made. 

Note. — Lord Coke (1 Inst. 332 b.) says that this is an addition; 
" yet is the case good in law, because neither the lease for yean, 
nor the grant of the reversion, divesteth any estate." 



Sect. DCXX. Lease pur autre vie by tenant in tail was a discon* 
iinuance. — But if the tenant in tail make a lease for term of the life 
of the lessee, kc, in this case thfe tenant in tail hath made a new 
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ferersion of the fee simple in him ; because when he made the lease 
for life, &c., he discontiDued the tail, &c., by force of the same lease, 
and also he discontinued my reversion, &c. And it behoveth that 
the reversion of the fee simple be in some person in such case : and 
it cannot be in me which am the donor, in as much as my reversion 
18 discontinued ; ergo the reversion of the fee ought to be in the 
tenant in tail, who discontinued my reversion by lease, &c. And if 
in this case the tenant in tail grant by his deed this reversion in fee 
to another, and the tenant for life attorn [sect. 551], &c., and after 
the tenant for hfe dieth, living the tenant in tail, and the grantee of 
the reversion enter, &c., in the life of the tenant in tail, then this 
was a discontinuance in fee ; and if after the tenant in tail dieth, his 
issue might not formerly have entered, but was put to his writ 
of formedon. And the cause is, for that he which hath the 
grant of such reversion in fee simple hath the seisin and execu- 
tion of the same lands or tenements, to have to him and to his heirs 
in his demesne as of fee [sect. 10], in the life of the tenant in tail. 
And this is by force of the grant of the said tenant in tail. [See 
this section explained. Burton's Comp. pi. 673 ; Gilbert's Ten. 121, 
and Mr. Watkins's Note (47) thereon ; 2 Bacon's Abr. 677, 678.] 
NoTB. — It will be recollected that we stated (note to sec. 592) 
that a discontinuance could not have been effected except by fine, 
feoffment, or other conveyance with warranty, and yet Littleton in 
the above section says that the lease pur autre vie would make a 
discontinuance. But the difference was between a 'partial disconti- 
nuance, as in the case of the lease, and a discontinuance of the inhc' 
ritance, as in the cases of the feoffment, &c. See 1 Preston on 
Abst. 375 ; 3 Id, 220 ; 1 Atkinson's Convey. 28. It must be borne 
in mind that if tenant in tail leased for 3 lives according to 32 Hen. 
8, c. 28, this was no discontinuance of the estate tail, nor of the re- 
version, because it is authorised by act of parliament. (2 Bacon's 
Abr. tit. '* Discontinuance" (B). ; Co. Litt. 333 a.) See as to leases 
by tenant in tail, 3 & 4 Will. 4, c. 74 ; 1 Steph. Com. 532. 543. 



Sbct. DCXXI. Lessee of tenant in tail aliening in fee. — In the 
same manner shall it be, if in the case aforesaid the tenant for term 
of life after the attornment [sect. 55 1 and note"] to the grantee had 
aliened in fee, and the grantee had entered for forfeiture of his estate, 
and after the tenant in tail had died, this was a discontinuance, causd 
qud suprd. [Roscoe's Real Actions, 49 ; Burton's Comp. pi. 673.] 



Sbct. DCXXII. Issue may enter on grantee of reversion, if not 
executed in l^etime of tenant in /ai/.— ^But in this case, if tenant in tail 
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tiu^ grants the rereriion, &c., dieth, living die tenant for life, and 
after the tenant for life dieth, and after he to whom the rev^^ion was 
granted enter, &c., then this is no discontinaance, but that the issue 
€i the tenant in tail may well enter upon the grantee c^ the rever- 
moa ; because the reversion which the grantee had, &c., was not 
executed, ftc, in the life of the tenant in tail, &o. And so there is 
a great diversity when the tenant in tail maketh a lease for years, 
and where he maketh a lease for life ; for in the one case he hath a 
reversion in tail, and in the other he hath a reversion in fee. [Ros- 
coe*s Real Actions, 49; Burton's Comp. pi. 673; Cro. Car. 156; 
Mr. Butler's note (7) to Co. Litt. 334 b.] 



Sect. DCXXIII. Gift to a man and his heirs male of his body. — 
For if land be given to a man and to his heirs male of his body en- 
gendered [sect. 21], who hath issue two sons, and the eldest son 
hath issue a daughter, and dieth^ and the tenant in tail maketh a 
lease for years and die, now the reversion descendeth to the younger 
son, for that the reversion was but in the tail, and the younger son 
is heir male, &c. [sect. 23.] But if the tenant had made a lease for 
life, &c., and after died, now the reversion descendeth to the daugh- 
ter of the elder brother, for that the reversion is in the fee simple 
Isect, 620] , and the daughter is heir general, &c. [See Mr. Butler's 
note (1) to Co. Litt. 334 b.] 



Sect. DCXXIV. — Devise by tenant in tail was not a discon- 
tinuance. — Also, if a man be seised in tail of lands devisable by tes- 
tament, &c. [Sect. 167], and he deviseth this to another in fee, and 
dieth, and the other enter, &c., this was no discontinuance, for that 
no discontinuance was made in the life of the tenant in tail, &c. 

Note. — Estates tail, and in quasi entail, have never been de- 
visable, and it is clear that the new act 7 Will. 4 and 1 Vict. c. 26, 
does not extend the power of devising to such interests. Tenants 
in tail, therefore, in order to acquire a power of testamentary disposi- 
tion, must take the necessary means for converting their estates into 
fee simple or absolute estates where that is practicable, or into base 
or determinable fees (3 and 4 Will 4, c. 74 ; Shelf. Real Prop. Stats. 
202, 318, drd edit.). Por it may be observed, that a person seized 
of a base fee has the same right to devise it as a person seised of a 
common fee simple. Doe v* Finch; 1 Nev. and Mann., 130; 1 
Shelf. New WiUAct, 150. 



SscT. BCXXV. '^Tke estate tail eould not be diseonimued ualem 
iA# reuersum weire* — ^Also, if land be given in tail saving the reversion 
to the donor, and after the tenant in tail by his deed enfeoff the donor, 
to have and tQ hold to him, and to his hdrsior ever, and ddiver to him 
seisin accordingly, &c., this is no discontinuance, because none can 
diseontmue the estate tail, unless he discontinueth the reversion pf 
him who hath the reversion &c., <Mr remainder, if any hath the re- 
mainder &c. And inasmuch as by such feoffment made to the 
donor (the reversion then being in him) his reversion was not dis- 
continued nor altered, &c. This feoffment is no discontinuance. 
[Gilbert's Ten. 396; Boscoe's Real Actions, 46; Burton's Gomp. 
id. 674; Cro. Car. 321, 405. See also note to next Seetikm]. 



Sect. DCXXVI. Feoffment to remainder-man was no dieeontmuance. 
— In the same manner is it, where lands are given ta a man in 
tail, the remainder to another in fee, and the tenant in tail enfeoff 
him that is in the remainder, to have and to hold to him and to his 
heirs ; this is no discontinnaace, eausd qud suprSt, Burton'a Comp. 
pi. 674 ; Mr. Butler's note (2) to Co. litt. 833 a.] 

NoTB. — ^The reason is that the ieaSaaeaat of tenant in tail to -tiie 
immediate remainder-man or reversioner in fee, has the (^eration of a 
surrender. In this light it cannot be considered to pass a greater 
estate than the grantor may lawfully convey : it did not, ther^re, 
work a discontinuance. Co. Litt. 335 a. n. (2) by Butler; Peck v. 
Channell, 1 Cro. Rep. 827, 828. 



Sects. DCXXVII and DCXXVIII relate to discontinuances by 
abbots. 



Sect. DCXXIX. is the same as sect. 621. 



Sect. DCXXX. Discontinuance for Ufe. — ^And note, that some 
make discontinuances for term of life. Ajb if tenant in tail make 
a lease for life, saving the reversion to him as long as the reversion 
is to the tenant in tail, or to his heirs ; this was no discontinuance, 
but during the life of the tenant for life, &c. And if such tenant in 
tail giveth the lands to another in tail, saving the reversion, then 
this was a discontinuance during the second tail, &c. [Roscoe's 
Real Actions, 48; Burtcm's Comp. pL 673]. 

Note. — In the first instance above put by Littleton, the 
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lease is for the life of the lessee, as is evident from the words 
*' saving the reversion to him so long," &c. Bat in general where 
tenant in tail makes a lease for life, it shall be intended for his own 
life only, for that is the greatest estate he may lawfully make, and the 
law tlwBjB presumes in fiavoar of a thing being lawful, where it can 
(3 Bacon's Abr. 182, 7th edit.) But where tenant in fee simple 
makes such a lease, it shall be presumed to be for lessee's life. See 
section 283. 



SscT. DCXXXI. Lease for yeare, SfC, remainder over was a 
discontinuance, — But where the tenant in tail maketh a lease for 
years or for life, the remainder to another in fee, and delivereth 
livery of seisin accordingly, this was a discontinuance in fact, for that 
the fee simple passeth by force of the livery of seisin, &c. [2 
Bacon's Abr. tit. *' Discontinuance " (B.), p. 668, 7th edit.] 



Sbct. DCXXXII. Discontinuance upon condition, — And it is to be 
understood, that some such discontinuances were made upon con- 
dition, &c., and for that the conditions be broken, &c., or for other 
causes, according to the course of law. such estates are defeated, 
then were the discontinuances defeated, and should not by force of 
them take any man from his entry, &c. As if the husband be seised 
of certain land in right of his wife, and maketh a feoffment in fee 
upon condition, and dieth, if the heir after enter upon the feoffee for 
the condition broken, the entry of the wife was congeable upon the 
heir, for that by the entry of the heir the discontinuance was de- 
feated, as is adjudged. [Comyn's Dig. tit. " Discontinuance " (E.) ; 
Co. Litt. 336 b. ; 2 Bacon's Abr. tit. "Discontinuance" (F.), 
p. 678, 7th edit. ; 8 Coke's Rep. 44 a.] 



Sbct. DCXXXIIL Husband wiiMn age making feoffment of unfe's 
lands, — Also, if a woman inheritrix hath a husband who is within 
age Isects, 104 and 259], and hebemg within age maketh a feoffment 
of the tenements of his wife in fee, and dieth, it hath been a question 
if the wife may enter or not, &c. And it seemeth to some, that the 
entry of the wife after the death of her husband, is congeable in this 
case. For when her husband made such feoffment, &c., he might 
well enter, notwithstanding such feoffment, &c., during the coverture ; 
and he could not enter in his own right, but in the right of his wife : 
ergo, such right as he had to enter in the right of his wife, &c., this 
right cf entry remaineth to the wife after his decease. [See Co. 
Litt. 336 b., 337 a.] 
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Nora. — ^A feoffment by infiemt (except by cnstom) is void {tmte, 
pp. 170, 175). But by custom an infoot may make a feoffment at 
the age of 15, and it shall not be defeated. (Burton's Comp. pi. 
199 n.; 1 Preston on Abst. 319; Comyn's Dig. tits. ''Enfisuit" 
(B. 6) and " Gavelkind ; " 9 Jurist, pt. 2, p. 3 ; 8 & 9 Vict. c. 106, 
s. 3.) And if such an mfEmt, bemg tenant in tail, made a feoffment, 
it was no discontinuance ; because the custom will not enable one to 
do a tort. 2 Bacon's Abr. 669, 7th edit. ; Cro. Jac. 80. 



Sbct. DCXXXIV. If joint'tenants within age make a feoffment, 
the survivor shaU enter into the whole. — ^And it hath been said, that 
if two joint tenants, being within age, make a feoffment in fee, and 
one of tiie infants die, and the other surviveth, inasmuch as both the 
infJEUits might enter jointly in their lives, this right accrueth entirely 
to him which surviveth, and therefore he that surviveth may enter 
into the whole, &c. And also, the heir of the husband which made 
the feoffment [sect. 633] within age cannot enter, &c., because no 
right descendeth to such heir in the case aforesaid, for that the 
husband had never any thing but in right of his wife, &c. See sect. 
259 ; Com. Dig. tit. "Discontinuance" (C. 6) ; Co. litt. 337.] 



Sbct. DCXXXV. Infant may enter notwithstanding feoffment. — 
And also, when an infant makes a feoffment being within age, this 
shall neither grieve nor hurt him, but that he may well enter, &c., 
for it should be against reason that such feoffment, made by him that 
was not able to make such a feoffment shall grieve or hurt anotfjier, 
to take them firom their entry, &c. And for these reasons it sek#Bth 
to some, that after the death of such husband so being witlmi age 
at the time of the feoffment, &c. [sect. 633], that his wife may wdl 
enter, &c. [See sects. 259, 633 ; Com. Dig. tit. " Discontinuance " 
(O. 6) ; 5 Coke's Rep. 27, 29 ; 6Id.S; 9 Id. 84 b.] 

Note. — It must be borne in mind, that by custom an infant may 
make a feoffment at the age of 15 years, which cannot be defeated. 
Com. Dig. tit. "Enfant" (B. 6); Burton's Comp. pi. 199 n. ; 
1 Prest. Abst. 319 ; 9 Jur. pt. 2, p. 3. 



SscT. DCXXXVI. Discontinuance was defeated by surrender of 
discontinuee. — ^Also, if a woman inheritrix taketh husband, and 
they have issue a son, and the husband dieth, and she takes another 
husband, and the second husband letteth the land which he hath in 
right of his wife to another for term of his life, and after the wife 
dieth, and after the tenant for life surrendereth his estate to the 



328 lATtunon's nmuRBS. [Smts. 617— 64(. 

leoond hnsband, &c.« punre, li the ton of the wife might I formerly] 
have entered in this caae upon the second husband during the life qf 
the tenant for life, &c. But it was dear law, that alter the death mf 
the tenant for life, the son of the wife might enter ; because the 
^ discontinuance, which was only for term of life, was determined, &««, 
by the death of the same tenant for Ufe. 

NoTB. — ^We have seen (sect. 620) that a lease by tenant in tail 
for the life of the lessee was a discontinuance. And so, in Littleton's 
time, as above stated, was a lease by husband seised Jure uxorii. 
But by 32 Hen. 8, c. 28, s. 6 (set out 2 Bacon's Abr. 670, 7th 
edit.)* it is enacted that no fine, feoffment, or other act or acta by 
the husband only, of the inheritance or freehold of the wife, dunag 
the coverture, shall make a dkcontinuanoe, but the wife or her heifp , 
&c. shall and may lawfully enter, notwithstanding such fine, &c. 
See 8 Coke's Rep. 72, 73 ; Co. Litt ^26 a. 



Sbct. DCXXXVII. An estate tail could not be diacontmued ^ 
other than tenant in tail. — ^Note, that an estate tail could not be 
discontinued, but there where he that made the discontinuance wis 
once seised by force of the tail, unless it were by reason of a war- 
ranty, &c. Inote to sect. 592.] As if there were grandfather, fether, 
and son, and the grandfather was tenant in tail, and was disseised by 
the fether who was his son, and the lather made a feofiment of this 
without warranty [sect, 697], and died, and afterwards the grand- 
fether died, the son might well enter upon the feoffee, because this 
was no discontinuance, inasmuch as the fi&ther was not seised by 
force of the entail at the time of the feoffment, &c., but was seised 
in fee by the disseisin of the grandfather. [Com. Dig. tit. " JDiscon- 
tinuancci" (C. 7); 2 Bacon's Abr. tit. " DiscMitinuance," p. 669, 
7th edit, ; Carthew, 110; Roscoe on Beal Actions, 44 ; Gilbert's 
Tenures, 126; Driver v. Hussey, 1 Hen. Black. 269.] 



Sects. DCXXXVHI— DCXLH are illustrations of the doctrine 
that there could be no discontinuance of fee-tail but by a person 
seised in tail. 



Sbcts. DCXLUI — ^DCXLVI. On alienation by parson, mtcoessor 
may enter, — ^Also, if a parson of a church, or vicar of a church, dien 
certain lands or tenements, parcel of his glebe, &c., to another in 
fee, and die or resign, &c., his successor may well enter, notwith- 
standing such alienation, as is said m a Nota, 2 Hen. 4, termino 
Mich,, which beginneth thns : 
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Sbct. DCXLIV. Nota quod dictum fuii pro lege, in a writ jof 
account brought by a master of a college against a chaplain, that if 
H panon, or Tiear, grant certain land which is of the right of lili 
diorch to another and die, or changeth, the successor may enter, ftie^ 
And I take the cause to be, for that the parson, or vicar, that is 
0«aed, &c., as in right of his chnrdi, hath no right of the fee simj^ 
in the tenements, but the right of the fee simple abideth in another 
person [sect, 646] ; and for this cause his successor may well enter^ 
notwithstanding such alienation, &o. 

Sbct. DCXLV. — ^For a bishop might have had a writ of right 
el the tenements ai the right of his church, for that the right is bt 
las diaptm*, and the fee simple abideth in him and in his chapter. 
And a dean might have had a writ of right, because the right re- 
mains in him. And an abbot might have had a writ of rights for 
that the right remains in him and in his convent. And a master of 
an hospital may have a writ of right, because the right remaineth m 
him and in his confreres, &c. And so of other like cases. But a 
pu'son or vicar cannot have a writ of ri^t, &c. 

8bct. DCXLVI. — ^But the hi^est writ that they can have is the 
writ a£ juris utrUm, which is a great proof that the right of fee is not 
in. them, nor in any others, &c. Bat the right of the fee simple 
is in abeyance, that is to say, that it is only in the remembranoe, 
intendment, and consideration of the law, &c. ; for it seemeth to me, 
that such a thing and such a right which is said in divers books to 
be in abeyance, is as much as to say, in Latin, (scilj Talis res, vel 
tale rectum, qua vel quod non est in homine, ad tunc superstite, sed 
tantummodo est, et consistet in consideratione et intelligentid legis, et 
quod alii diverunt, talem rem aut tale rectum fore in nuhibus. But 
I suppose that they mean by these words (in nubibus, SfcJ, as I have 
said before. [1 Steph. Com. 214, n. (3) 223 ; Co. Litt. 341, a.] 

Notb. — ^As to the abeyance of the fee- simple, see 2 Black. Com. 
107, and note (3) by Christian; Co. Litt. 191 a. n. (1), 216 a. 
n. (2), 342 b. n. (I); Bond v. West, 2 Wilson, 165; Butler's 
Feame, 360, 9th edit. ; 1 Prest. Estates, 503 ; 6 Bmg. N. C. 768 ; 
9 Mees. and Wels. 172; Noy's Max. 109, 371, Bythew edit.; 
1 Steph. Com. 214, 223. See also next section. 

^As to alienation and leases by ecclesiastical persons, it is enacted 
by Stat. 1 Eliz. c. 19, archbishops and bishops, and by stat. 13 EUz. 
c. 10, colleges, deans and chapters, hospitals, parsons, and vicars, 
are prohibited from alienation (beyond the life, it must be understood, 
of the incumbent or head of the corporation for the time being), 
except by way of lease for twenty-one years or three lives (or a less 
period), whereupon the "accustomed yearly rent or more shall be 
reserved and payable yearly during the said term." And the leases 
to which the last of the two statutes relates are further restricted by 
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8tat. 18 Eliz. c. 11, which requires that, where any former lease for 
years is in being, it must be expired, surrendered, or ended, within 
three years next after the making of the new lease. The stat. 14 
Eliz. c. 11, as to houses in towns which are affected by 13 Eliz.> 
extends the term to forty years, but prohibits leases in reversion, and 
requires the burthen of repairs to be imposed upon the leseee ; it also 
allows of absolute alienation by way of exchange. By stat. 1 8 £liz» 
c. 6, as to leases by colleges in the universities, and those of Win- 
chester and Eton, one-third of the whole rent is required to be 
reserved in com, viz., " in good wheat after the rate of 6s. 8d. the 
quarter or under, and good malt at 5s. the quarter or under." 

It is to be observed that, by the common law, archbishops and 
bishops, although they were held to be seised in fee-simple in right 
of their churches, could make no assurance to bind their successors 
without the concurrence of the dean and chapter ; and that parsons 
and vicars, though not properly said to be seised in fee-simple, but 
for their lives only, might bind their successors with the assistance 
of the patron and ordinary ; and as the above statutes are merely 
restrictive, they do not enable the parties to dispense with the 
necessary consent 



Sect. DC-2iLVIl. Abeyance by death of parson. — Also, if a parson 
of a church dieth, now the freehold of the glebe of the parsonage is 
in none during the time that the parsonage is void, but in abeyance, 
viz., in consideration and in the understanding of the law, until 
another be made parson of the same church ; and immediately when 
another is made parson, the freehold in deed is in him as successor. 
[1 Staph. Com. 214, 223 ; Co. Litt. 342.] 

Notb. — Mr. Christian (note (3) to 2 Black. Com. 107), in speaking 
of the ab®ve and preceding sections, says that " there hardly seems 
any necessity to resort to abeyance, or to the clouds, to explain the 
residence of the inheritance, or of the freehold. In the first case 
(sect. 646), the whole fee simple is conveyed to a sole corporation, 
the parson and his successors ; but if any interest is not conveyed, 
it still remains in the grantor and his heirs, to whom, upon the dis- 
solution of the corporation, the estate will revert. And in the 
second case (the above section) the freehold seems, in fact, from the 
moment of the death of the parson, to rest and abide in the successor, 
who is brought into view and notice by the institution and induction ; 
for after induction he can recover all the rights of the church, which 
accrued from the death of the predecessor." See on this, Hoven- 
den's note (10) to 2 Black. Com. 107. 
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Sect. DCXLVIII. Charge of glebe by parson. — -Also, some per- 
adventure will argue and say, that inasmuch as a parson, with the 
assent of the patron and ordinary, may grant a rent-charge oat dT 
the glebe of the parsonage in fee, and so charge the glebe of the 
parsonage perpetually, ergo they have a fee simple, or two or one of 
them have a fee simple at the least. To this may be answered, that 
it is a principle in law, that of every land there is a fee simple, &c., 
in some body, or otherwise the fee simple is in abeyance. And there 
is another principle, that every land of fee simple may be charged 
with a rent-charge in fee by one way or other. And when such rent 
is granted by the deed of the parson, and the patron, and ordinary, 
&c., in fee, none shall have prejudice or loss by force of such grant, 
but the grantors in their lives and the heirs of the patron, and the 
successors of the ordinary after their decease. And after such 
charge, if the parson die, his successor cannot come to the said 
church to be parson of the same by the law, but by the presentment 
of the patron and admission and institution of the ordinary. And for 
this cause the successor ought to hold himself content) and agree to 
that which his patron and the ordinary have lawfully done before, 
&c. But this is no proof that the fee simple, &c., is in the patron 
and the ordinary, or in either of them. &c. But the cause that such 
grant of rent-charge is good, is, for that they who have the interest, 
&c., in the said church, viz., the patron, according to the law tem- 
poral, and the ordinary, according to the law spiritual, were assenting 
or parties to such charge, &c. And this seemeth to be the true 
cause why such glebe may be charged in perpetuity, &c. 

NoTB. — As to charges by parson alone, see note to sect. 200. 



Sect. DCXLIX. Right in abeyance on release, — Also, if tenant in 
tail hath issue and is disseised, and after he releaseth by his deed all 
the right to the disseisor : in this case no right of tail can be in the 
tenant in tail, because he hath released all his right. And no right 
can be in the issue in tail during the life of his father. And such 
right of the inheritance in tail is not altogether expired by force of 
such release, &c. Ergo, it must needs be that such right remain in 
abeyance, ut supra, during the life of tenant in tail that releaseth, 
&c., and after his decease such right presently is in his issue in deed, 
6cc. [See notes to sects. 612, 650.] 



Sect. DCL. Right in abeyance on grant of all his estate by tenant 
in tdil. — ^In the same manner it is, where tenant in tail grants all his 
estate to another ; in this case the grantee hath no estate but for 
term of life of the tenant in tail, and the reversion of the tail is not 
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in tke tenant in tail* because he hath granted all his estate and his 
fight, &c. And if the tenant to whom the grant was made make 
waste, the tenant in tail shall not haye a writ of waste, for that no 
xeversion is in him. Bat the reyersion and inheritance of the taiL 
during the life of the tenant in tail, is in abeyance, that is to eaj, 
only in the remembrance, consideration, and intelligenoe of the law. 

Note. — The aboye section is not now law. It was supposed by 
Littleton, that a tenant in tail had power to alien for his own life 
only, consequently, that he could not confer on his alienee a greater 
estate than an estate pur autre yie. But this doctrine has been 
oyer-ruled (note to sect. 612). It may be laid down that eyery 
conyeyance by a tenant in tail confers a base fee on the aUene^ 
which continues as long as the tenant in tail has issue inheritable 
under the line of entail ; and has all the properties of an estate in fee 
during its continuance (note to sect 612) ; but this base fee is subject 
to ayoidance by the issue, unless the conyeyance be such as would 
create a bar, or, formerly, a discontinuance. See 1 Preston on 
Abstracts, 364, 384 ; 2 Black. Com. 109 ; Com. Dig. tit. '' Estates'' 
(B. 33) ; I Steph. Com. 225 ; 1 Atkinson's Conyey. 25. 



Sect. DCLI. Alienation hy hiskop, — Also, if a bishop alien lands 
which are parcel of his bishopric, and die, this was a discontinuance 
to his successor, because he could not enter, but was [formerly] put to 
his writ of de ingressu sine assensu capituli, [See note to sect. 646.3 



Sect. DCLII. Alienation by dean and chapter, — Also, if a dean 
alien lands which he hath in right of him and his chapter, and ctieth, 
his successor may enter. But if the dean be sole seised as in right 
of his deanery, then his alienation was [formerly] a discontinuanee 
to his successor, as is said before. [See note to sect. 646.] 



Sect. DCLIII relates to alienation by abbots. 



Sect. DCLIV. Alienation by dean.^^By the same reason they 
will say, that where a dean and chapter are seised of certain lands to 
them and their successors, if the dean alien the same lands, &c., 
this should haye been a discontinuance to his successor, so as his 
Mccessor could not enter, &c. To this it may be answered, that 
fliere is a great diyersity between these two cases. [See note to 
ilBct. 646.] 
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Sbct. DCLV relates to abbots and convents. 



Sect. DCLVI. Dean and chapter — Actions, — But dean and chapter 
are not dead persons in law, &c.> for every of them may have an 
action by himself in divers cases. And of such lands or tenements 
as the dean and chapter have in common, he, if they be disseised, 
the dean and chapter should \hefore its aboliti(m] have had an assise, 
and not the dean alone, &c. And if another would have had an 
action real for such lands or tenements against the dean, &c., he 
pjoat have sued against the dean and chapter, and not against the 
dean alone, &c., and so there appeareth a great diversity between 
the two cases, &c. [See Theloal's Dig. lib. 2, c. 7, s. 1 ; Viner's 
Abr. tit. " Corporation " (T.) pi. 7 ; 2 Walford's Parties to Actions, 
1.119.] 

NoTK. — ^In trespass by dean and chapter for entering the close ol 
fhe dean, after verdict found for the plaintiffs, it was moved in arrest 
of judgment, that the action being brought for the possessions of the 
dean only, the chapter ought not to join ; and for this judgment was 
stayed. WoUey v. Robinson, Cro. Eliz. 200. 



Sjbct. DCLVII relates to master of hospitaL 



8bct. DGLVIII. Feofflmera by tenant intaUin remainder was no 
discontinuance. — Also, if land be let to a man for the term of his 
life, the remainder to another in tail, saving the reversion to the 
lessor, and after he in the remainder disseiseth the tenant for term 
of life, and maketh a feoffment to another in fee, and after dieth 
without issue, and the tenant for life dieth, it seemeth in this case, 
that he in the reversion may well enter upon the feoffinent, because 
he in the remainder which made the feo^ent was never seised in 
tail by force of the same remainder, &c. 

NoTB. — ^The reason is because the feoffinent was no discontinu- 
ance, the feoffor not being seised of the freehold in tail in possession. 
See sect 637 ; also, Roscoe's Real Actions, 43, 44 ; Co. litt. 333 b., 
«47 b. ; 10 Coke's Rep. 35. 
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CHAP. XII.— REMITTER. 

Sect. DCLIX. ^Remitter described, — Remitter is an ancient term 
in the law, and is where a man hath two titles to lands or tenements, 
viz., one a more ancient title, and another a more latter title ; and if 
he come to the land hy a latter title, yet the law will adjudge him 
in by force of the elder title, because the elder title is the more sure 
and more worthy title. And then when a man is adjudged in by 
force of his elder title, this is said a remitter in him, for that the law 
doth admit him to be in the land by the elder and surer title : as if 
tenant in tail discontinued the tail Inote sect, 592], and after he dis- 
seised his discontinuee, and so dieth seised, whereby the tenements 
descend to his issue or cousin inheritable by force of the tail, in this 
case, this is to him to whom the tenements descend, who hath right 
by force of the tail, a remitter to the tail, because the law shall put 
and adjudge him to be in by force of the tail, which is his elder tail : 
for if he should be in by force of the descent, then the discontinuee 
might [formerly'] have had a writ of entry sur disseisin in the per 
against him, and should have recovered the tenements and his da- 
mages, &c. But inasmuch as he is in his remitter by force of the 
tail, the title and interest of the discontinuee is quite taken away and 
defeated, &c. [Hale's Anal. ch. 46; 10 Mees. and Wels. 608; 
Com. Dig. tit. ** Remitter " (A.) ; 3 Black. Com. 19, 190 ; Finch's 
Law, 194; Noy's Max. ch. 18; Gilbert's Tenures, 129; 2 Preston 
on Abstracts, 329, et seq, ; and authorities mentioned in the following 
note.] 

NoTB. — Remitter is whiere he who hath the right of entry in 
lands, but is out of possession, obtains afterwards the possession of 
the lands by some subsequent, and of course defective, title ; in this 
case he is remitted, or sent back, by operation of law, to his ancient 
and more certain title. (Gilbert's Ten. 129; Mr. Butler's note to 
Co. Litt. 347 b. ; 3 Steph. Com. 379 ; Cro. Jac. 409 ; Burton's 
Comp. pi. 676.) The principal reason for a man's being so re- 
mitted is, that he cannot sue or enter upon himself. But there is no 
remitter where he who comes to the defeasible estate, comes to it by 
his own act, or his own assent. Hence, the defeasible estate, to 
entitle the party to be remitted, must be made to him during in^cy 
or coverture, or must come to him by descent or act of law ; neither 
is there any remitter where the ancient estate is recoverable neither 
by action nor by entry (3 Black. Com. 21 ; Gilbert's Tenures, 129, 
and note (51) by Watkins; 2 Prest. Abst. 331, 332). Blackstone 
treated remitter as occurring only where there was a mere right of 
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action, whereas it is clear that it extends to the case of a right o 
entry, and, indeed, now, hy the abolition of real actions, it can arise 
only where there is a right of entry (Watk. note to Gilb. Ten. 129 ; 
3 Steph. Com. 380, note (1) ; Mr. Butler's note to Co. Litt. 347. b.) 
The doctrine of remitter applies to rights under estates tail (2 
Preston on Abst. 331). The doctrines of remitter have been greatly 
modified by the statutes, and it has been held, that if the freehold be 
acquired by the statute of uses, it cannot cause a remitter, because 
the statute is express that the party shall have the same estate in the 
land which he had in the use. Mr. Butler's note to Co. Litt. 347 b. ; 
1 Sand. Uses, 166, 2nd edit.; Burton's Comp. pi. 678; Co. Litt. 
348, b. 



Skct. DCLX. Feoffment hy tenant in tail to his heir. — ^Also, if 
tenant in tail enfeofl* his son in fee, or his cousin inheritable by force 
of the tail, which son or cousin at the time of the feoflment is within 
age [sects. 104, 259], and after the tenant in tail dieth, and he to 
whom the feoffment was made is his heir by force of the tail ; this 
is a remitter to the heir in tail to whom the feoffment was made. 
For albeit that during the life of the tenant in tail who made the 
feoffment, such heir shall be adjudged in by force of the feoffment, 
yet after the death of tenant in tail, the heir shall be adjudged in by 
force of the tail, and not by force of the feoffment. And although 
such heir were of full age [sects. 104, 259] at the time of the 
death of the tenant in tail who made the feoffment, this makes 
no matter, if the heir were within age at the time of the feoff- 
ment made unto him. And if such heir being within age at 
the time of such feoffment, cometh to full age, living the tenant 
in tail that made the feoffment, and so being of full age he charges 
by his deed the same land with a common of pasture, or with a rent- 
charge [sect. 218], and after the tenant in tail dieth; now it seemeth 
that the land is discharged of the common, and of the rent, for that 
the heir is in of another estate in the land than he was at the time of 
the charge made, inasmuch as he is in his remitter by force of the 
tail, and so the estate which he had at the time of the charge is 
utterly defeated, &c. [See Hobart, 71 ; Com. Dig. tit. " Remitter " 
(A. 2, B. 2) ; post, sects. 679, 686, 687.] 



Sect, DCLXI. The reason of remitter. — ^Also, a principal cause 
why such heir in the cases aforessud, and other like cases, shall be 
said in his remitter, is, for that there is not any person against whom 
he might have sued his writ of formedon; for against himself he can- 
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net sue, and he casaot sue against any other, for none other ia 
tenant of tiie frediold; and for this cause the law doth adjiu^ him 
in his remittOT, 9cil. m such plight as if he had lawfnll j recoTered the 
same land agnnst another, &c. [See the note to section 659.] 



Sbct. DCLXII. Remitter to part only of a defeasible estate, — ^AIso, 
if land be entailed to a man and to his wife, and to the heirs of tiieir 
two bodies begott^i [sect. IS], who have issoe a daughter, and the 
wife dieth, and the husband taketh another wife, and hath iasne 
another daughter Isect. 16], and discontiiiued the tail Inote sect. 
592], and after he disseised the discontinuee, and so died seised, the 
land should have descended to the two daughters. And in this case 
SB to the eldest daughter who is inheritable by foree of the tail, t^ue was 
no remitter but of the moiety. And as to the other moiety, i^e wa» 
pat to sue her action of formedon against her sister. For in tli» 
oase the two sisters were not tenants in parcenary [sect, 241], hut 
tihey were tenants in common [secL 292], for that they were in by 
divers titles. For the one sister is in her remitter by force of the: 
entail, as to that which to her belongeth ; and the other sister ia in 
as to that which to her belongeth in fee simple by tiie descent of her 
fitther, &c. [See on this section, Comyn's Dig. tit. " Remitter " 
CA. 5 ; C. 4 ; E.) ; Co. litt. 350 a. ; post, sect. 663.] 



SncT. DCLXIII. Remitter to part, — In the same manner it ia, if 
tenant in tail enfeoff his heir-apparent in tail (the heir being withia 
age [sects, 104, 259]), and another jomt tenant [sect. 277] in fst^ 
and the tenant in tail dieth ; now the hdr in tail is in his remitter aa 
to the one moiety, and as to the other moiety, he was [formerkf] 
pnt to his writ oi formedon, &c. 



Sbct. DCIiXIV. Feoffment by tenant in tail to his heir apparetU.^^-^ 
Also, if tenant in tail enfeoff his heir apparent, the heir being of 
full age [sects. 104, 259] at the time of the fec^ment, and aftei 
tenant in tail dieth, this is no remitter to the heir, because it was 
his folly that being of full age he would take such feoffment, &c. 
But such folly cannot be adjudged in the heir being within age at the 
tSme of the feoffment, &e. [See note to sect. 639. Se^it ako well 
txpbdned, GQbert's Tenuresy Ul.] 
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Sbct. DCLXV. Remitter to infant marrying feoffee of tenant in 
taii, — Also if tenant in tail enfeoff a woman in fee and dieth, and 
his issue within age taketh the same woman to wife [sect. 104] ; tiib 
is a remitta* to the infuit within age, and the wife then hath nothing, 
for that the husband and his wife are but as one person in law [sects, 
201. 672]. And in this case the husband could not [formerly'] have 
sued a writ of formedon, unless he would have sued against himself, 
wlueh i^onld be inconvenient ; and for this cause the law adjudgeth 
the heir in his remitter, for that no folly can be adjudged in htm 
being within age at the time of the espousals, &c. And if the heir 
be in his remitter by force of the intail, it followeth by reason that 
the wife hath nothing, &c. For inasmuch as the husband and wife 
be as one person, the land cannot be parted by moieties ; and for 
tins cause the husband is in his remitter of the whdle. But other* 
wise it is if such heir were of full age at the time of espousals, for 
then the heir hath jiothing but in right of his wife, &c. [Co. Litt. 
350 b.] 



Sect. DCLXVI. Alienation by husband of wife's land, and they 
both take lease, — ^Also, if a woman seised of certain land-in fee taketh 
husband, who alieneth the same land to another in fee, the alienee 
letteth the same land to the husband and wife for term of their two 
lives, saving the r&version to the lessor and to his heirs ; in this case 
the wife is in her remitter, and she is seised in deed in her demesne 
as of fee [sects, 19, 366, 471], as she was before, because the taking 
back of the estate shall be adjudged in law the act of the husband* 
and not the act of the wife ; so no folly can be adjudged in the wibfe, 
which is covert in such case : and in this case the lessor hath . 
nothing in the reversion, for that the wife is seised in fee, &c. [See 
Hdibart, 71 ; 1 Siderfin, 63 ; Co. litt. 351 b.] 



SscT. DCLXVII. In the case aforesaid, the husband is estopped^^^ 
But in this case if the lessor would have sued an action of waste 
against the husband and his wife, for that the husband had committed 
waste, the husband could not bar the lessor by showing this, that the 
taking back of the estate to him and to his wife was a remitter to 
his wife, because the husband is estopped [sects, 53, 693.] to say that 
w9nch is against his own feoffment, and his own taking beck of flie 
estate for term ctf lif e to him and to his wife : and yet the lesaot 
hatli no revernon, for that the fee simple is in the wife. And «o «■ 
man may see one thing in this case, that a man shall be stopped hf 
miKtter in foot, though &ere be no writing by deed indented cr 
otiienfiae. ••* 
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NoTS. — ^The surest estoppel was that which arose by fiM^ before 
its abolition ; but a feoffment also operates as an estoppel, and will 
bind the future estate of the feoffor ; but, it seems, during his own 
life only (Burton's Comp. pi, 83, citing Litt. s. 667 ; Co. Litt. 265 ; 
3 Term. Rep. 371). See, as to estoppel, Comyn's Dig. tit. "Estop- 
pel;" Burton's Comp. pp. 26, 27, 49, 83, 211, 329; Co. Litt. 
47 b. n. (13), 170 b. n. (3, 4), 352 a. n. (1), 373 a. n, (3); 
5 Jurist, 841, 1 170 ; 8 id, pt. 1, p. 765, and the authorities referred 
to in 1 Steph. Com. 446. 



Sbct. DCLXVIII. Wife might have been received in action of 
waste, — But if in the action of waste the husband made default to 
the grand distress, and the wife prayed to be received, and was 
received, she might well show the matter, and how she is in her 
remitter, and she shall bar the lessor of his action, &c. [For the 
proceedings in the abolished writ of waste, see Comyn's Dig. tit. 
"Pleader" (3 0. 1, &c.)] 



Sbct. DCLXIX. Though in the preceding case the lease were by 
indenture, the wife should be remitted, — For in every case where the 
wife was received for default of her husband, she might have pleaded 
and have had the same advantage in pleading as if she were a woman 
sole. &c. And albeit that the alienee made the lease to the husband 
and wife by deed indented [sects, 370, 373], yet this is a remitter to 
the wife. And also albeit the alienee rendered the same land to the 
husband and his wife by fine [before its abolition^ for term of their 
lives, yet this was a remitter to the wife, because &f^me covert which 
took an estate by fine would not have been examined by the jus«* 
tices, &c. 

NoTB. — It appears from the above that it is a general rule that 
the remitter shall take effect, though the estate which made the re- 
mitter is void. Co. Litt. 353 a., n. (1), by Mr. Butler. 



Sbct. DCLXX. Before wife levied a fine she must have been 
examined. — ^And here note, that when anything passed from the wife 
which is covert of a husband, by force of a fine, as if the husband 
and wife make conusance of right to another, &c., or make a grant 
and render to another, or release by fine unto another, et sic de simi^ 
libus, where the right of the wife should pass from the wife by force 
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of the same fine, in all sach cases the wife must have been examined 
before the fine were taken, because that such fines should conclude 
such f4me8 coverts for ever. But where nothing was moved in the 
fine but only that the husband and wife did take an estate by force 
of the said fine, this would not have included the wife, for that in 
such case she should not have been at all examined, &c. 

NoTB. — As married women might always have been jointly im- 
pleaded with their husbands, it followed that they could join with 
theu" husbands in levying fines ; but owing to the deception, which 
was frequently practised upon them in this respect, it was directed 
by the statute de modo levandi fines, that if a feme covert were one 
of the parties to a fine, she ought to be first examined by the 
justices, and if she refused her assent, it should not be levied. 
Although the statute thus positively directed the examination of a 
married woman, yet if she were allowed to acknowledge a fine with- 
out being examined, it bound both her and her heirs for ever,]there being 
no method of reversing such a fine (Penne v. Peacock, Rep. temp. 
Talbot, 41) ; for it could not afterwards be averred that she was not 
examined, the contrary being recorded. (1 Atkinson's Convey. 
450, 451.) Fines are now abolished by the 3 & 4 Will. 4, c. 74, 
by which it is provided that a feme covert may dispose as a feme 
sole, by deed, of lands, or of money subject to be invested in the pur- 
chase of lands ; but her husband must (except in certain instances in 
which his concurrence is dispensed with, but with a saving of his 
rights) concur in the deed (sect. 77), and the deed must be acknoW'^ 
ledged by her before a judge of one of the superior courts, or a master 
in chancery, or two commissioners appointed for taking acknowledg- 
ments. The judge, &c., must (sect. 80), before receiving the ac- 
knowledgment examine her apart from her husband, in order to 
ascertain her free and voluntary consent, in the absence of which the 
acknowledgment is to be rejected, and the deed becomes, so far as 
relates to her execution, void. 



Sbct. DCLXXI. Discontinuee releasing to daughter of dis» 
continuor. — Also, if tenant in tail discontinued the tail, and had 
issue a daughter, and died, and the daughter being of full age 
taketh husband, and the discontinuee made a release of this to the 
husband and wife for the term of their lives, this was a remitter to 
the wife, and the wife was in by force of the tail, causd qua suprh. Sec. 
[Co. Litt. 246, 353 b.] 



Sbct. DCLXXII. Remitter, to wife, where husband and wife took 
by entireties.-^Also, if land be given to the husband and to his wife» 
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to haye and to hold to them and to the heirs of their two bodies be- 
gotten, and after the husband alien the land in fee, and take back aa 
estate to him and to his wife for term of their two lives ; in this case 
this is a remitter in deed to the husband and to his wife, maugre the 
husband. For it cannot be a remitter in this case to the wife, unlesa 
it be a remitter to the husband, because the husband and wife are all 
one same person m law [sect GSS"}, though the husband be stopped to 
claim it. And therefore this is a remitter against his own alienation 
and reprisal, as is said before. [Hobart, |[255 ; Co. litt. 354 a. ; 
Comyn's Dig. tit. " Remitter " (A. 4) ; 1 Siderfin, 63.] 



Sbct. DCLXXIII. Remitter to a particular estate is a remitter 
to those in remainder, SfC. — ^Also, if land be given to a woman in 
tail, the remainder to another in tail, the remainder to the third m 
tul, the remainder to the fourth in fee, and the woman taketh hus- 
band, and the husband discontinued the land in fee ; by this discon- 
tinuance all the remainders were discontinued. For if the wife die 
without issue, they in the remainder should not have had any remedy 
but to sue their writs of formedon in the remainder Ibe/ore their abo» 
litum], when it come to their times. But if after sudi discontinuance 
an estate be made to the husband and wife for term of their two 
lives, or for term of another man's life, or other estate, &a, for that 
this is a remitter to the wife, this is also a remitter to all them in the 
remainder. For after that, that the wife which is in her remitter 
be dead without issue, they in the remainder may enter, &c., with- 
out any action suing, do. In the same manner is it of those which 
^ve the reversion after such entails. [Comyn's Dig. tit. " Remitter'' 
(B. 5) ; PoUexfen, 397 ; Hobart, 255 ; Co, Litt. 354 b.] 



Sect. DCLXXIV and DCLXXV relate to remitter after recovery 
in a false action and in the abohshed writ of waste. 



Sbct. DCLXXVI. Remitter to the wife for a moiety o»/y.— Also, 
if the husband discontinued the land of his wife, and after taketh back 
an estate to him and to his wife, and to a thurd person for tenn of 
their lives, or in fee, this is no remitter to the wife, but as to the 
moiety, and for the other moiety she must after the death of her hus- 
band have Iformerfy} mod a wrk of cuiinvita. [2 Coke's Inatit. 
343 1 Fxtzh. Nat Brev. 193, a* See section 666.] 
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SsoT. DCLXXVII. Feoff^ment with Uvery by discontimtee to wife, 
remitter. — ^Also, if the husband discontiQaed the land of his wife, and 
goeth beyond sea, and the discontinuee let the same land to the wife 
for tenn of her life, and deliyer to her seisin ; and after the husband 
Cometh back, and agreeth to this livery of seisin, this is a remitter to 
the wife ; and yet if the wife had been sole at the time of the lease 
made to her, this should not be to her a remitter. But inasmuch as 
she was covert baron at the time of the lease, and livery of seisin 
made unto her, albdt she taketh only the livery of seisin, this was a 
remitter to her, beeause a feme covert shall be judged as an infant 
within age in such a case, &c. Quare in this case if the husband 
when he comes back will disagree to the lease and livery of seisin 
made to his wife in his absence, if this shall oust his wife of her re« 
mitter or not, &c. [Hobart; 71, 265; Mr. Butler's note to Co. 
litt. 357, a.] 

Note. — ^Lord Coke (1 lustit. 356, b.) says that the disagreement 
of the husband shall not oust his wife of her remitter. He also saya 
if the husband had been within the realm it would not have altered 
the case. 



Sbct. DCLXXVIII. Disseisor of discontinuee leasing to husband 
and wife for life. — Also, if the husband discontinue the lands of his 
wife, and the discontinuee is disseised, and after the disseisor letteth 
the same lands to the husband and wife for term of life, this is a re- 
mitter to the wife. But if the husband and his wife were of covin and 
consent that the disseisin should be made, then it is no remitter to 
his wife, because she is a disseisoress. But if the husband were of 
covin and consent to the disseisin, and not the wife, then such lease 
made to the wife is a remitter, for that no default was in the wife. 
[2 Anderson, 39 j Com. Pig. tit. "Remitter" (A. 4 ; C. 5); Co. 
Litt. 857.] 



SscT. DCLXXTX. By remitter a condition is destroyed. — Also, if 
such discontinuee make an estate of freehold to the husband and wife 
by deed indented upon condition, soil, reserving to the discontinuee 
a certain rent, and for default of pa3rment a re-entry, and for that 
the rent is behind, the discontinuee enter ; then for this entry the 
wife should [formerlyl have had an assise of navei disseisin, afker die 
death of her husband, against the discontinnee, because the condition 
was altogether taken away, inasmuch as the wife was in her remitter ; 
yet the husband with lids wife cannot have an assise, because tibe 
husband is estopped, &c. [See sects. 659, 665, 66S, 687 ; 4 Coke's 
Rep. 52.] 
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NoTX. — ^An estate made of the land itself by him who is remitted, 
as a lease for years, is not defeated by the remitter. Comyn's Dig. 
tit. "Remitter" (B. 2), citing Co. Litt. 349 a.; Dyer, 51 b. ; 2 
Roll's Abr. 422, 1. 30. See also Mr. Butler's note to Co. litt. 
358 a (1). 



SxcT. DCLXXX, No remitter until the freehold comes in possession 
to him who has the right. — Also, if the husband discontinue the 
tenements of his wife, and take back an estate to him for life, the 
remainder after his decease to his wife for term of her life ; in this 
case there is no remitter to the wife during the life of -the husband, 
for that during the life of the husband the wife hath nothing in the 
freehold. But if in this case the wife surviveth the husband, this is 
a remitter to the wife, because a freehold in law is cast upon her 
against her will. And inasmuch as she cannot have an action 
against any other person, and against herself she cannot have any 
action, therefore she is in her remitter. For in this case, although 
the wife doth not enter into the tenements, yet a stranger which 
hath cause to have an action, may sue his action against the wife for 
the same tenements, because she is tenant in law, albeit that she be 
not tenant in deed. 

Sect. DCLXXXI. — For tenant of freehold in deed is he who .if 
he were disseised of the freehold, might [Jhrmerly] have had an 
assise ; but tenant of freehold in law [sect, 448] before his entry in 
deed, should not have had an assise. And if a man be seised of 
certain land, and hath issue a son, who taketh wife, and the father 
dieth seised, and after the son dies, before any entry made by him 
into the land, the wife of the son shall be endowed in the land, and 
yet he had no freehold in deed, but he had a fee and freehold in 
law, and so note that the precipe quod reddat [before its abolition] 
might as well have been maintained against him that had the freehold 
in law, as against him that had the freehold in deed. [Roscoe*s 
Real Actions, 6, 8 ; Burton's Comp. pi. 303.] 

Note. — ^As to dower of seisin in law, see section 448 ; 2 Black. 
Com. 131 ; 1 Steph. Com. 252. 



Sect. DCLXXXII. Lease by tenant in tail to his sons. — ^Also, if 
tenant in tail hath issue two sons of full age, and he letteth the land 
tailed to the eldest son for term of his life, the remainder to the 
younger son for term of his life, and after the tenant in tail dieth ; 
in this case the eldest son is not in his remitter, because he took an 
estate of his father. But if the eldest die without issue of his. body. 
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then this is a remitter to the younger brother, because he is heir in 
tan, and a freehold in law is devolved aud cast upon him by force of 
the remainder, and there is none against whom he may sue his action. 
[Ritso, 114; Com. Dig. tit. "Remitter" (A. 4; C. 5) ; Sects. 
684, 685.] 



Sects. DCLXXXIII. Remitter to disseisee by lease in remainder, 
— ^In the same manner it is where a man is disseised [pp. 99, 119], 
and the disseisor dieth seised, and the tenements descend to his heir, 
and the heir of the disseisor make a lease to a man of the same 
tenements for term of life, the remainder to the disseisee for term of 
life, or in tail, or in fee, the tenant for life dieth, now this is a remitrte 
to the disseisee, &c, causa qua supra, 8fC, 



Sect. DCLXXXIV. Feoffment by tenant in tail to a stranger and 
his son. — ^Note, if tenant in tail enfeoff his son and another by his 
deed of the land entailed, in fee, and livery of seisin [p. 35] is made 
to the other according to the deed, and the son not knowing of this 
agreeth not to the feoffment, and after he which took the livery of 
seisin dieth, and the son doth not occupy the land, nor taketh any 
profit of the land during the life of the father, and after the father 
dieth, now this is a remitter to the son, because the freehold is cast 
upon him by the survivor, and no default was in him, because he did 
never agree, &c., in the life of his father, and he hath none against 
whom he might have sued a writ of formedon, &c. [See sect. 682 ; 
Co. Litt. 359 a. b.J 

Note. — Livery being made to one according to the deed, enures 
to both, because the deed whereunto the livery refers is made to 
both. Co. Litt. 49 b., 52 a., 359 b. ; 9 Coke's Rep. 136. 



Sect. DCLXXXV is a proof of the preceding section, drawn from 
the proceeding on the abolished writ sur disseisin. 



Sect. DCLXXXVI. Alienee of bishop, dean, 8fC, charging land, — 
Also, if an abbot ahened the land of his house to another in fee, and 
the alienee by his deed charged the land with a rent-charge in fee, 
and after the alienee enfeoffed the abbot with licence, to have and to 
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hold to the abbot and to his successors for ever, and after the abbot 
died, and another ^ras chosen and made abbot : in this case the abbot 
that was the successor, and his convent were in their remitter, and 
should hold the land discharged, because the same abbot could not 
have had an action, nor a writ of entre sine assensu capituli, of the 
tame land against any other person. 

Sect. DCLXXXVII. In the same manner it is where a bishop or 
a dean, or other such persons, alien, &c., without assent, &c. and &e 
alienee charge the land, &c., and after the bbh(^ takes back Mt 
estate of the same land by licence, to him and his socoessors, and 
after the bishop dieth ; his successor is in his remitter as in right of 
his church, and shall defeat the diarge, &c., causa qua SMprtL, 
[Comyn's Dig. tit. " Remitter " (B. 2) ; 2 Roll's Abr. 522 ; Co. 
Litt. 360 b.] 

Note. — Though the land be discharged by the remitter from the 
rent-charge, yet the grantee may have an action for the annuity 
(Co. Litt. 349 a.) The licence spoken of by Littleton was to alien 
in mortmain ; as to which see 2 Black. Com. 269 ; 1 St^h. Com. 
421 ; Co. Litt. 99 a. n. (1) by Haiigrave. 



Sects. DCLXXXVIII— DCXCU relate to the proceedinga in 
the abolished real actions. 



Sect. DCXCIII. No remitter where estate comes hy indenture, ^c. 
— ^Also, where the entry of a man is congeable, although that he 
takes an estate to him when he is of full age for term of life, or in 
tail, or in fee, this is a remitter to him, if such taking of the estate 
be not by deed indented [sects. 58, 667 J, or by matter of record, 
which shall conclude or estop him. For if a man be disseised, and 
takes back an estate from the disseisor without deed, or by deed- 
poll \_sect. 475] , this is a remitter to the disseisee, &c. [Noy's Max. 
33, and note by Bythewood ; Gilbert's Ten. by Watkins, 398, 399 ; 

4 Jarman's Convey. 126, 128 ; 2 Bam. & Adol. 378 ; 4 Jurist, 837 ; 

5 Id, 859. See sect. 667.] 

Note. — It is said that a deed-poll is an estoppel (Com. Dig. tit. 
" Estoppel " (A. 2) ; 2 Bam. & Ad^. 278 ; 4 Jur. 837 ; 5 Id. 859 ; 
4 Jarm. Convey, by Sweet, 126, 128), but it is dear that a deed- 
poll does not estop a lessee, grantee, &c., for it is the deed of the 
lessor, grantor, &c., only. Com. Kg. tit. •' Estoppel ** (A. ^ ; Co. 
LHt. 363, b. 
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Sbct. DCXCrV. Grant by alienee of tenant pur autre vie to lessor' 
Also, if a man let land for term of life to another, who alieneth to 
another in fee, and tiie alienee make an estate to the lessor, this is a 
remitter to the lessor, because his entry was congeable. [See 
Gilbert's Tenures, 130, and Mr. Watkins's notes thereon.] 



Sbct. DCXCV. Remitter by lease to disseisee-^DiscIaimer, how 
made, — ^Also, if a man be disseised [jtp, 99, 119], and the disseisor 
let the land to the disseisee by deed-poll Isect. 475], or without deed 
[p. 35], for term of years, by which the disseisee entereth, this entry 
is a remitter to the disseisee. For in such case where the entry of a 
man is congeable [sect. 692], and a lease is made to him, albeit that 
he daimeth by words m pais, that he hath estate by force of such 
lease, or saith openly, that he daimeth nothing in the land but by 
force of such lease, yet this is a remitter to him, for that such dis- 
daimer in pais h nodiing to the purpose. But if he disclaim in court 
(rf record, that he hath no estate but by force of such lease, and not 
oliierwise, Aen is he conduded, &c. [3 Coke's Rep. 25 ; 10 AdoL 
and Ellis, 427. 

NoTX. — ^A tenant for a definite term of years does not forfeit his 
term by orally disclaiming. Doe v. Wells, 10 Adol. and Ellis, 427 ; 
Sdw. N. P. 719, 11th edit. 



Sect. DCXCVI. Lease by disseisor to two Joint- tenants, disseisees. 
— Also, if two joint-tenants lsect.27T], seised of certain tenements in 
fee, the one being of full age, the other within age [sects, 104, 259], 
be disseised, &c., and the disseisor die seised, and his issue enter, the 
one of the joint-tenants bdng then within age, and after that he 
Cometh to full age, the heu: of the disseisor letteth the tenements to 
the same joint-tenants for the term of their two lives, this is a re- 
mitter (as to the moiety) to him that was within age, because he is 
seised of the moiety which belongeth to him in fee, for that his entry 
was congeable. But the other joint-tenant hath in the other moiety 
but an estate for term of his life by force of the lease, because his 
entry was taken away, &c. [Comyn's Dig. tit. " Remitter " (A. 5) ; 
Co. litt. 364, b.] 

NoTB. — It must be understood that the lease to the joint-tenants 
was not by indenture or by record. See sect. 393. 



246 littlbton's tbmvrbs. [Skct. 697. 



CHAP. XIII.— WARRANTY. 

Sect. DCXCVII. Warranty defined. — ^It is commonly said that 
there were three warranties fscil.J, warranty lineal, warranty colla- 
teral, and warranty that commenced by disseisin. And it is to be 
understood, that before the statute of Gloucester, all warranties which 
descended to them which were heirs to those who made the warran- 
ties, were bars to the same heirs to demand any lands or tenements 
against the wananties, exeept the warranties which commenced by 
disseisin [sect. 598] ; for such warranty was no bar to the heir, for 
that the warranty commenced by wrong, viz., by disseisin. 

Note. — It must be understood that the terms lineal and collateral 
as applied to warranty, referred to the estate, and not the person; that 
is, if he on whom the warranty descended could, by possibility, have 
claimed the land as heir to him who made the warranty, it was 
lineal ; if not, it was collateral ; so that collateral warranty might 
have descended on a lineal heir, and lineal warranty on a collateral 
heir. Thus in the instance put by Littleton (sect. 704), if the son 
purchased lands in fee, and his father disseised him, and aliened with 
warranty, and died, this warranty was collateral, because the son 
claimed not the land as heir to his father. And on the other hand, 
if a man were disseised, and the eldest son released the diss^sor with 
warranty, and died without issue, and afterwards the father died, 
this was lineal warranty to the younger son, because he might, by 
possibility, convey title to the lands through his elder brother (sect. 
707). Warranties at the common law were of three sorts, namely, 
lineal, collateral, and commencing by disseisin ; the latter warranty 
was no bar to the heir, and arose in the case of a disseisin with an 
intent to alien with warranty, and did not apply to the case" of 
common disseisin. Lineal warranty, it should seem, could only 
imply an obligation to make recompense in case of eviction to the 
amount of assets descended ; for as the ancestor might have parted 
with the estate, there was no occasion for it to rebut the claim of the 
heir. The effect of collateral warranty, on the contrary, was to estop 
the legal claim of those in remainder or in reversion, on the presump- 
tion, it should seem, that they had received no equivalent ; hence the 
warranty of tenant for life effectually barred the remsunder-men, if 
they claimed as heirs to him. But by the 4 & 5 Anne, c. 16, all 
warranties of tenant for life are now void, and all collateral warranties 
of any ancestor, who had not an estate of inheritance in possession, 
are also void against the heir; lineal warranties remained as at 
common law until the late statutes, that is, they bound with assets. 



( 



Sect. 698.J warranty. 247 

To apply the doctrine to estates tail, the collateral warranty of tenant 
in tail in possession was not avoided hy the statute of Anne, and, con- 
sequently, if a remainder-man was his heir, he would be barred. As 
to the issue, it was held they were protected by the statute de donis, 
and were only estopped by warranty with assets ; and the reversioner 
also, it should seem, was in like manner protected by the same statute 
(see Bole v. Harton, Vaughan, 360). By recent statutes the eflfect 
of warranties may be considered as entirely taken away. By the 
3 & 4 Will. 4, c. 27, s. 39, it is enacted that no warranty which may 
be made after the 31st December, 1833, shall toll or defeat any right 
of entry or action for the recovery of land. And by sect. 14 of 
3 & 4 Will. 4, c. 74, it is enacted that all warranties of land which^ 
after the 31st day of December, 1833, shall be made or entered into 
by any tenant in tail thereof, shall be absolutely void against the 
issue in tail, and all persons whose estates are to take effect after the 
determination or in defeasance of the estate tail. The doctrine of 
warranty being thus abolished, we shall only give such sections a^ 
will suffice to explain the former state of the law, or which contain 
learning now in use. 



Sect. DCXCVIII. Warranty hy disseisin described, — ^Warranty 
that commenced by disseisin was in this manner ; as where there was 
father and son, and the son purchased land, &c., and letteth the same 
land to his father for term of years, and the father by his deed thereof 
enfeoffed another in fee, and bound him and his heirs to warranty, 
and the father died, whereby the warranty descended to the son, this 
warranty would not have barred the son ; for notwithstanding this 
warranty the son might well have entered into the land, or might 
[before its abolition] have had an assize against the alienee if he 
would, because the warranty commenced by disseisin ; for when the 
father, which had but an estate for term of years, made a feoffment 
in fee, this was a disseisin to the son of the freehold which then was 
in the son. In the same manner it was if the son let to the father 
the land to hold at will, and after the father made a feoffment with 
warranty, &c. And as it was said of the father, so it might be said of 
every other ancestor, &c. In the same manner was it, if tenant by 
elegit [sec^ 504] , tenant by statute merchant, or tenant by statute 
staple, made a feoffment in fee with warranty, this should not have 
barred the heir which ought to have the land, because such warranties 
commenced by disseisin. [See note to preceding section ; Co. Litt. 
366, b. n. (1), 372, b. n. (2); 1 Preston on Abstracts, 409, 410; 
Gilbert's Tenures, 140; Com. Dig. tit. Garranty (J. 1); Co. Litt. 
366, 367.] 
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SxcTS. DCXCIX— DCCII relate to other mstances of warranty 
bj disseisin. 



Sbot. DCCIII.-— Ztn^o/ warranty de^SiiecL-^Warranty lineal was. 
wliAre a man seised of lands in fee made a feoffment by his deed to 
another, and bound himself and his heirs to warranty, and had issue 
and died, and the warranty descended to his issue, thi^ was a lineal 
warranty. And the cause why this was called Hneal warranty waa 
aot because the warranty descended from the father to his heir, but 
the cause was, for that \i no such deed with warranty had been made 
by the feUiher, then the right of the tenements would descend to the 
heir, and the heir should convey the descent from his father, &c. 
[See Burton's Comp. pi. 679 ; 2 Black. Com. 300 ; I Steph. Conu 
4^3; 1 Prest. Abstr. 410 ; Co. Litt. 173, a. n. (3), 370, a. n. (1) ; 
note to sect 697.] 



Sect. DCCIY. A warranty might httve been collateral though the 
blood were lineal. — For if there were father and son, and the son 
purchased landtf in fee, and the father of this disseised his son, and 
aliened to another in fee by his deed, and by the same deed bound 
him and his heirs to warrant the same tenements, &c., and the fiather 
died ; now was the son barred to have the said tenements ; for he 
eould not by any suit, nor by any other mean of law, have the same 
lands by cause of the said warranty. And 1^ waa a cdlateral war* 
nmty ; and yet the warranty descended lineally from thefuther to the 
son. [1 Preston on Abstracts, 412, 413 ; Co. Litt. 376.] 



SxcT. DCCV . Collateral warranty. — ^But because if no soch deed 
with warranty had been made, the son in no manner could convey the 
title which he had to the tenements from his feither mito him, inasmndi 
as his father had no estate in right in the lands ; wherefore aneii 
warranty was called collateral warranty, inasmuch as he that made 
the warranty was collateral to the title of the tenements ; and tibia is 
aa much as to say, as he to whom the warranty descended could not 
convey to him the title which he had in the tenements by him t^bat 
made the warranty, in case tiiat no such warranty were made. 
[Burton's Comp. pi. 679 ; 2 Black. Com. 800 ; 1 Steph. Com. 458^ 
1 Rest. Abst. 410,411.] 
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SxcTB. DCVI — ^DCXI relate to other hiatanoes of Imeal and col- 
lateral warranty. 



Sbct. DCCXn. When warranty was a bar with or without assets. 
—But he that demanded fee tail by writ of formedon in descendsr 
[before its abolition], should not have been barred by lineal warranty* 
unless he had assets by descent in fee simple by the same ancestor 
that made the warranty. But collateral warranty was a bar to him 
that demanded fee, and also to him that demanded fee tail, without 
any other descent of fee simple, except in cases which were restrained 
by the statutes, and in other cases for certain causes, as shall be said 
hereafter. [See Comyn's Dig. tit. " Garranty " (H.) ; I Preston on 
Abstracts, 416, 477; 4 & 5 Anne, c. 16; note to sect. 697; Co. 
litt. 102, a., 573 ; I Steph. Com, 454, 455 ; Mr. Butler's Noted to 
Co. Litt. 173, a. n. (3), 191, a. n. (1), V. (8), 224, a. n. (1), 265, 
b. n. (1); Burton's Com. pi. 675; Doe v, Jones, 1 Cromp. and 
Jervis, 528; 2 Black. Com. 116, 303.] 



Sbct. DCCXIII. is an example of a collateral warranty. 



Sect. DCCXTV. Warranty on gift in special tail — But if lands 
be given to the husband and wife, and to the heirs of their two 
bodies begotten [sects. 16, 662], who have issue a son, and the 
husband discontinued [sect, 594] the tail <md died, and after the wife 
released with warranty [note to sect. 592] and died, this warranty was 
but a lineal warranty to the son ; for the son was not barred in this 
case to sue his writ of formedon [before its abolition"], unless that he 
had assets by descent in fee simple by his mother, because their issue 
in the writ of formedon ought to have conveyed to him the right as 
lieir to his father and mother of their two bo(^es begotten j7^/onnam 
doni ; and so in this case the warranty of the father and the war- 
ranty of the mother were but lineal warranty to the heir, &c. 

Note. — Ab to assets by descent, see 2 Black. Com. 244, 302, 
840; 1 Steph. Com. 396, 397; No/s Max. 102, 241, 291, 802, 
edit, by Bythewood; Bacon's Abr. tit. "Heir and Ancestor'' 

cr. & J.). 

SiCTs. SCCXV—DCCXVII. relate to spedal instances of lined 
find collateral warranty. 
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Sect. DCCXVIII. The. warranty must have descended to him who 
took the estate in order to have barred, — Also, if a father gave land to 
his eldest son, to have and to hold to him and to the heirs male of 
his body begotten Isect. 31], the remainder to the second son, &c., 
if the eldest son aliened in fee with warranty, &c., and had issue 
female, and died without issue male, this was no collateral warranty 
to the second son, for he should not have been barred of his action of 
formedon in the remainder, because the warranty descended to the 
daughter of the elder son, and not to the second son, for every war- 
ranty which descended, descended to him that was heir to him who 
made the warranty by the common law. [Sect. 735.] 



Sect. DCCXIX. relates to the effect of warranty on gift to a 
man and his heirs male of his body with remainder to his heirs female 
of his body. 



Sect. DCCXX. Gift by a man to his eldest son in tail, remainder to 
his youngest son in tail, with condition that if the eldest son alien in 
fee or in fee tail, his estate shall cease and remain over to the youngest 
son in tail, — Also, I have heard say, that in the time of King 
Richard the Second, there was a Justice of the Common Pleas, 
dwelling in Kent, called Richel, who had issue divers sons, and his 
intent was, that his eldest son should have certain lands and tene- 
ments to him and to the heirs of his body begotten ; and for default 
of issue, the remainder to the second son, &c., and so on to the 
third son, &c., and because he would that none of his sons should 
alien, or make warranty to bar or hurt the others that should be in 
the remainder, &c., he caused an indenture to be made to this effect, 
viz., that the lands and tenements were given to his eldest son upon 
such condition, that if the eldest son aliened in fee, or in fee tail, &c. 
[sects. 362, 364], or if any of his sons should alien, &c., that then 
their estate should cease and be void, and that then the same lands 
and tenements immediately should remain to the second son, and to 
the heirs of his body begotten, et sic ultra, the remainder to hiis 
other sons, and livery of seisin was made accordingly. 

Sect. DCCXXI. But it seemeth by reason, that all such remain- 
ders in the form aforesaid are void and of no value, and that for three 
causes : one cause is, for that every remainder which be^nneth by a 
deed, it behoveth that the remainder be in him to whom the remain* 
der is entailed by force of the same deed, before the livery of seisin is 
made to him which shaU have the freehold, for in such case the 
growing and the bemg of the remainder is by the livery of seisin to 
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him that shaU have the freehold, and such remainder was not to the 
second son at the time of the livery of seisin in the case aforesaid, &c. 

Sect. DCCXXII. The second cause is, if the first son alien the 
tenements in fee, then is the freehold and the fee simple in the 
alienee, and in none other ; and if the donor had any reversion, hy 
such alienation, the reversion is discontinued; then how hy any 
reason may it he, that such remainder shall commence its being and 
its growing immediately after such alienation made to a stranger^ that 
hath by the same alienation a freehold and fee simple, &c. ? And 
also, if such remainder should be good, then might he enter upon the 
alienee, where he he had no manner of right before the alienation, 
which should be inconvenient. 

Sect. DCCXXIII. The third cause is, when the condition is such, 
that if the elder son alien, &c., that his estate shall cease or be void, 
&c., then after such alienation, &c., may the donor enter by force 
of such condition, as it seemeth ; and so the donor or his heirs in 
such case ought sooner to have the land than the second son, that 
had not any right before such alienation ; and so it seemeth that such 
remainders in the case aforesaid are void. 

Note. — ^The above four sections deserve the careful consideration 
of the student ; he should also read Coke's Comments thereon. The 
reasons why the remainders are void are : 1, .Because every remainder 
commencing by deed ought to rest in him to whom it is limited, 
when livery is made to him that hath the particular estate. 2, Because 
the same alienation that transfers the fee freehold to the alienee, and 
devests the donor's reversion, cannot vest a remainder in the second 
son. 3, Because the words ** on such condition, &c., that then the 
estate shall cease, &c.»" give a re-entry to the donor only, and the 
words subsequent are void. 



Sect. DCCXXIV. Warranty of tenant hy the curtesy no bar.— 
Also, at the common law, before the statute of Gloucester, if tenant 
by the curtesy [secf. 35] had aliened in fee with warranty, after his 
decease this was a bar to the heir, as it appeareth by the words of 
the same statute ; but it is remedied by the same statute, that the 
warranty of tenant by the curtesy shall be no bar to the heir, unless 
that he hath assets by descent by the tenant by the curtesy ; for 
before the said statute this was a collateral warranty to the heir, for 
that he could not convey any title of descent to the tenements by the 
tenant by the curtesy, but only by his mother, or other of his an- 
cestors ; and this is the cause why it was a collateral warranty. 
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Sects. DCCXXV. and DCCXXVI. relate to particular 
dower. 



Sect. DCCXXVII. Discontinuance and warranty, SfC, by dowereas 
yoid. — But now by the statute made 11 H. 7, cap. 10, it is ordained, 
if any woman discontinue, alien, release, or confirm with warranty, 
any lands or tenements which she holdeth in dower for term of life, 
or in tail of the gift of her first husband, or of his ancestors, or of the 
gift of any other seised to the use of the first husband, or of his an- 
cestors, that all such warranties, &c., shall be void ; and that it shall 
be lawful for him which hath these lands or tenements, after the 
death of the same woman, to enter. 



Sects. DCCXXVIIL— DCCXXXIV. relate to special cases of 
warranty. 



Sect. DCCXXXV. If the warranty did not descend upon hhn who 
claimed the land to which the warranty was annexed, it was no bar. — 
Also, a warranty could not go according to the nature of the tene- 
ments by the custom, &c., bat only according to the form of the 
common law. For if the tenant in tail were seised of tenements in 
borough English [sects, 165 — 211] where the custom is that all the 
tenements within the same borough ought to descend to the youngest 
son, and he discontinued the tail with warranty, &c., and had issue 
two sons, and died seised of other lands or tenements in the same 
borough in fee simple to the value or more of the lands entailed, &c., 
yet the youngest son should have had a writ of formedon of the lands 
tailed, and should not have been barred by the warranty of his 
father, albeit assets descended to him in fee simple from his sud 
father according to the custom, &c., because the warranty descended 
upon his elder brother who is in full life, and not upon the youngest. 
And in the same manner it was of collateral warranty made of such 
tenements, where the warranty descended upon the eldest son, &c., 
this would not have barred the younger son, &c. [See Robinson's 
Gavelkind, B. 1, chap. 6, pp. 1 23, 124 ; W. Jones, 361 ; Hobart, 25.] 



Sect. DCCXXXVI. Warranty in case of gavelkind lands. — In the 
same manner it was of lands in the county of Kent, that are called 
gavelkind [sects, 210 — 265], which lands are dividable between the 
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brothers, &c., according to the custom ; if any such warranty be made 
by his ancestor, such warranty shall descend only upon the heir wbkh 
is heir at the common law, that is to say, to the elder brother, fl^ 
cording to the conusance of the common law, and not upon all tbe 
heirs tihat are heirs of such tenements according to the custom. [See 
Robmson s Gavelkind, B. 4, chap. 6, p. 1 23-^132.] 



Sects. DCCXXXVII.— DCCXLV. relate to particular cases of 
warranty. 



Sect. DCCXLVI. Corruption of Mood prevented the effect ef \ 
ranty, — ^Also, if tenant in tail were disseised, and after made a release 
to the disseisor, with warranty in fee, and after the tenant in tail was 
attainted, or outlawed of felony, and had issue and died ; in this case 
the issue in tail might have entered upon the disseisor. And the 
cause was for this, that nothing made discontinuance in this case but 
the warranty, and warranty could not descend upon the issue in tail, 
for this, that the blood was corrupt between him that made the war- 
ranty and the issue in tail. 



Sect. DCCXLVII. Corruption of blood did not prevent issue in- 
heriting, — For the warranty always abided at the common law, and 
the common law was such formerly, that when a man was attaint or 
outlawed of felony, which outlawry is an attainder in law, that the 
blood between him and his son, and all others which shall be said bis 
heirs, was corrupt, so that nothing by descent could descend to any 
that may be said his heir by the common law. And the wife of such 
a man tihat is so attaint, «lmll never be endowed of the tenements of 
hef husband so attainted. And the cause is, for that men should more 
eschew to commit felonies. But the issue in tail as to the tenements 
tailed was not in such case barred, because he is inheritable by force 
of the statute, and not by the course of the common law : and there- 
fore such attainder of his father or of his ancestor in the tail, shall not 
put him out of his right by force of the tail, &c. [See Dowtee's case, 
3 Coke's Rep. 96; York's Law of Forfeiture, 81, 82; ManteUv. 
Mantell, Cro. Eliz. 28; Sheffield v. Ratcliffe, Godbolt, 305; 
Hobart, 347.] 

NoTB. — ^By 54 Geo. 3, c. 145, no attainder of felony after the 
27th of July, 1814, except in high treason, petit treason, or murder, 
or of abetting, procuring, or counselling the same, shall extend to the 



254 WARRANTT. [Sbcts. 747 — 749 

diftmheriting of any heir, nor to the prejudice of the right or title of 
any person or persons other than the right or title of the offender or 
offenders during his or their natural lives only, and that it shall be 
lawful for every person or persons to whom the right or interest of 
any lands, &c., after the death of every such offender or offenders, 
should or might hav^ appertamed, if no such attainder had been, 
to enter into the same. By the 3 & 4 Will. 4, c. 106, s. 10, after 
the death of a person attainted his descendants may inherit. 



Sbct. DCCXLVIL— DCCXLIX. relate to the modes by which 
warmnty was formerly defeated, and they conclude the tenures. 



LITTLETON'S EPILOGUE. 

Now, I have made to thee, my son, three books. 

And know, my son, that I would not have thee believe that all 
which I have said in these books is law, for I will not presume to 
take this upon me. But of those things that are not law, inquire 
and learn of my wise masters learned in the law. Notwithstanding, 
albeit that certain things which are moved and specifidd in the said 
books are not altogether law ; yet such things shall make thee more 
apt and able to understand and apprehend the arguments and the 
reasons of the law, &c., for by the arguments and reasons in the law 
a man sooner shall come to the certainty and knowledge of the law. 
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IV 



Heir general, descents, 13 
Homage, 52 — 54, 95 
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